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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 12,522) 


In re DON H. REIMERS, d/b/a J. E. REIMERS & SON. AMA Docket 
No. F&V 907-2. Decided June 3, 1969. 


Withdrawal of petition 
Decision by Thomas J. Flavin, Judicial Officer 


WITHDRAWAL OF PETITION 


In this proceeding under section 8c(15)(A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), an oral hearing and prehear- 
ing conference were scheduled for June 19, 1969, in Fresno, 
California. On May 26, 1969, petitioner filed a request for with- 
drawal of the petition herein. The hearing examiner cancelled 


645 








646 AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 28 A.D. 646 


the scheduled hearing and referred the matter to the Judicial 
Officer. No objection by respondent to petitioner’s request has 
been filed. Accordingly the petition is considered withdrawn 
without prejudice. 


(No. 12,523) 


In re KNOLLE JERSEY MILK PropUCTS COMPANY. AMA Docket 
No. M 180-2. Decided June 5, 1969. 


Dismissal of petition—Jurisdiction—Petitioner not producer-handler 


Petition challenging validity of provisions of Order No. 130, which deal with 
producer-handlers of milk, is dismissed for lack of jurisdiction where 
petitioner is not a producer-handler. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL ORDER 


This is a proceeding under section 8c (15) (A) of the Agri- 
cultural Marketing Agreement Act of 1937, as amended. The pe- 
titioner filed a petition challenging the validity of provisions of 
Order No. 130, regulating the handling of milk in the Corpus 
Christi, Texas, marketing area, which deal with producer- 
handlers of milk. 


The Deputy Administrator, Regulatory Programs, Consumer 
and Marketing Service, filed an application to dismiss the peti- 
tion because petitioner is not a producer-handler and, therefore, 
has no standing to bring this action. 


Petitioner filed a reply to the application to dismiss stating 
that while petitioner is not now a producer-handler, it is arrang- 
ing its affairs so as to become one. This proceeding is one of ad- 
judication and not one of rule making. Since the. petitioner is 
not a producer-handler, it is not in a position to complain of 
provisions of the order applicable to producer-handlers which do 
not now affect it. It has no standing, in our opinion, to bring 
this action. Of course, if and when petitioner becomes a producer- 
handler, this bar will no longer exist and petitioner may then 
institute a proceeding. 


In view of the above, the petition herein is dismissed. 
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(No. 12,524) 


In re CRANBERRY PRODUCTS, INC. AMA Docket No. F&V 929-1. 
Decided June 6, 1969. 


Dismissal of applications to dismiss 


In the interests of expedition, the proceeding should continue with the filing 
of an answer by respondent so that any questions of relevancy or ma- 
teriality may be handled at later stages of the proceeding and any issues 
of law may be the subjects of written or oral argument. The applications 
to dismiss are dismissed, but respondent may renew during the course of 
the proceeding the defenses raised therein. 


Decision by Thomas J. Flavin, Judicial Officer 


RULINGS ON APPLICATIONS TO DISMISS 


This is a proceeding under section 8c (15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). Petitioner challenges 
the validity of numerous provisions of Order No. 929 issued under 


the act which regulates the handling of cranberries. 


The Deputy Administrator, Consumer and Marketing Service, 
filed an application to dismiss practically the entire petition upon 
the ground, in effect, that the petition constitutes de novo pre- 
sentation of facts, opinions, conclusions, etc., which were not be- 
fore the Secretary in the proceeding leading to the issuance of the 
order. 


Petitioner filed a reply to respondent’s application to dismiss. 
Respondent thereupon filed a document entitled “Modification of 
Respondent’s Application to Dismiss”. Petitioner then filed a 


motion to strike the modified application to dismiss and a reply 
to the modified application. 


The applications to dismiss seek dismissal of the petition or 
most of it on the ground that allegations of the petition either 
fail to state causes of action or because de novo evidence is not 
admissible in this proceeding, with the validity of the order pro- 
visions to be examined in the light of the record upon which the 
order was promulgated. 


The petition apparently has some recitations of fact upon which 
evidence might not be admissible because irrelevant but it has 
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some factual allegations with respect to which we cannot say now 
that evidence is not admissible. At this initial stage of the pro- 
ceeding and simply upon the basis of pleadings we do not see how 
we can sift the allegations of the petition to come up with those 
to be dismissed, those, if any, upon which de novo evidence may 
be adduced and those which are to be evaluated only upon the 
evidence in the promulgation record, with a determination now 


to be made as to whether or not such allegations are supported 
by the promulgation record evidence. 


We think that in the interests of expedition the proceeding 
should continue with the filing of an answer by respondent so 
that any questions of relevancy or materiality may be handled at 
later stages of the proceeding and any issues of law may be the 


subjects of written or oral argument. See, e.g., In re Mills Dairy 
Products Co., 19 A.D. 296 (1960). 


The applications to dismiss are dismissed, but of course re- 
spondent may renew during the course of the proceeding the de- 
fenses raised therein. 


COURT DECISION 


UNITED STATES v. FARM DAIRY COOPERATIVE, INC. Decided April 
18, 1969. 


IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTHERN DISTRICT OF WEST VIRGINIA 


ROBERT E. MAXWELL, District Judge 


MEMORANDUM OPINION 


This action was instituted upon the request of the Secretary of 
Agriculture of the United States seeking to require compliance 
by the defendant, a milk handler in the Wheeling, West Virginia, 
milk marketing area, with the Agricultural Marketing Agree- 
ment Act of 1937, as amended, and more particularly with pro- 
visions of Order No. 8 of the Secretary of Agriculture, issued 
under authority of the Act (7 U.S.C., § 608c). The Act has been 
implemented, by virtue of authority placed in the Secretary of 
Agriculture, and set forth in 7 C.F.R., Part 1008. After this ac- 


tion was commenced, the Wheeling milk marketing area was 
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absorbed into the Eastern Ohio-Western Pennsylvania milk 
marketing area. Order No. 8 has since been absorbed into Order 
No. 36, pursuant to 7 C.F.R., Part 1036, effective July 1, 1968. 


The complaint prays (1) for a mandatory injunction requiring 
defendant, its officers, employees, successors and assigns to com- 
ply fully with provisions of the Act and the Order by paying over 
to plaintiff all currently due amounts, all amounts accruing during 
the pendency of this action, and all future amounts coming due 
as provided and prescribed in the Order; and (2) for a permanent 
injunction preventing and restraining defendant, its officers, em- 
ployees, successors and assigns from handling milk in violation 
of the Act and Order. The complaint also asks for “such other, 
further, and different relief as the Court may deem just and 
proper.” Plaintiff implemented this general prayer by subse- 
quent pleadings, supported by affidavit, asserting that defendant 
was disposing of its properties, leaving no assets available for 
paying the sums owing by defendant as claimed in this action, 
and asking that defendant, its officers, employees, successors and 
assigns be restrained from further disposing of and depleting 
the assets. The sums and amounts here involved are based on 


payments required by the Order and to be paid by defendant 
into funds established as a part of the administration of the Act. 


Defendant’s attorneys, assigning several grounds, moved the 
Court to dismiss the complaint. Plaintiff filed a motion for sum- 
mary judgment, pursuant to Rule 56 of the Federal Rules of 
Civil Procedure, including injunctive relief. Defendant countered 
with a motion to strike plaintiff’s motion for summary judgment, 


asserting that defendant is no longer in the milk marketing busi- 
ness in the Wheeling marketing area. 


After a review of all matters presented by the record in this 
case, the Court makes the following determinations: 


1. Plaintiff’s motion, filed August 2, 1968, to amend the plead- 
ings, is sustained in order that the state of the record will con- 
form to the fact that Order No. 8 has been absorbed into Order 


No, 36, pursuant to 7 C.F.R., Part 1036, regulating the handling 


of milk in the Eastern Ohio-Western Pennsylvania milk market- 


ing area, as of July 1, 1968. Rule 15, Federal Rules of Civil Pro- 
cedure. 


2. Plaintiff’s motion for summary judgment is sustained, au- 
thorizing the recovery of the total sum of $5,302.63 from de- 
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fendant, its officers, employees, successors and assigns, and being 
the sum of $5,144.71 due from defendant to plaintiff for payment 


into the Producer Settlement Fund, and the sum of $157.92 


likewise due for payment into the Administration Fund, all 
pursuant to requirements of the Act and Order, and in addition 
requiring the payment of any and all further sums accruing and 
coming due under provisions of the Act and Order during the 


pendency of this action. 


8. A mandatory injunction is granted requiring defendant, its 
officers, employees, successors and assigns to respond forthwith 
in complying fully with the summary judgment herein awarded; 


and, 


4. A temporary restraining order is granted, pursuant to the 
prayer of the pleadings, supported by the affidavit of William 
Kidd, deputy administrator, restraining defendant, its officers, 


employees, successors and assigns from further disposing of de- 
fendant’s properties and assets until the judgment herein award- 


ed against defendant, as well as other obligations accruing in 
favor of plaintiff and against defendant in this action, have been 
fully satisfied and discharged. 


Other pending motions will be considered disposed of consis- 
tent with the stated Court action. 

Jurisdiction of this action does not appear to be in question. 
7 U.S.C.; § 608a(6), Brown v. United States, 367 F. 2d 907, 912 
(Cir, 10th 1966) ; United States vy, Yadkin Valley Dairy Coopera- 


tive, Inc., 209 F. Supp. 634 (D.C. M.D., N.C. 1962) ; United States 


v. Mills, 315 F. 2d 828 (Cir. 4th 1963) ; United States v. Adler’s 
Creamery, 110 F. 2d 482 (Cir. 2d 1940). 


In this enforcement action the sole issue to be decided is 


whether the market administrator has determined that defendant 


is subject to the marketing order and whether defendant is vio- 
lating any provisions of the order. The record discloses that this 
determination was made by the administrator. His affidavit of 


April 30, 1968, is clear. Defendant reasons that since it has ceased 


the milk marketing business in the area covered by the order 
therefor, the relief sought by plaintiff is inappropriate. Particu- 


larly pertinent here will be language from the decision in United 
States v. Yadkin Valley Dairy Cooperative, Inc., 209 F. Supp. 


634, 635-636 (D.C., M.D., N.C. 1962), as follows: 
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“The case is before the court on plaintiff’s motion for sum- 
mary judgment and defendant’s motion to dismiss. We are 


of the opinion that defendant’s motion should be denied and 
that plaintiff is entitled to its judgment. 


“The action was instituted pursuant to § 608a(6) of the 
Agricultural Marketing Agreement Act of 1937, as amended 


(7 U.S.C.A. § 601 et seq.). Plaintiff seeks: (a) a mandatory 


injunction commanding the defendant to comply fully with 
the act and all the provisions of Washington, D. C. Market- 
ing Order No. 3 and to pay forthwith its total unpaid obliga- 


tions; and, (b) a permanent injunction restraining defen- 
dant from subsequent violations of the order. 


“The basic facts indicate that defendant submitted a bid on 
the milk requirements of the military base at Quantico, 
Virginia, an area covered by the Washington milk marketing 


order, The bid was accepted, and defendant began perform- 


ance under the agreement. In January 1962, defendant was 
assessed for the Producer’s Settlement Fund a sum of 
$10,903.18, and $236.78 for the Administrative Fund. In 
February, 1962, defendant was assessed $13,282.18 for the 


Producer’s Settlement Fund and $208.37 for the Administra- 


tive Fund. The government asks the aid of the court in com- 
manding the defendant to pay these sums to the market ad- 
ministrator. Defendant in March assigned the contract to 


others and ceased to qualify as a milk handler under the act. 


“Tt seems clear that defendant’s objections to the payment 


of these sums are not properly before this court at this time. 
In an action to enforce an obligation imposed under a milk 
marketing order, the district court lacks jurisdiction over the 


merits of any defense asserted, since the act requires the 


handler to assert such defense initially in an administrative 


proceeding and thus exhaust the available administrative 
remedies. In this enforcement proceeding, defendant may not 
contest the validity of the marketing order or any of the 


obligations imposed thereunder since the defendant is pro- 


vided by the Agricultural Marketing Agreement Act, 7 
U.S.C.A. § 608¢(15) (A), (B), with an administrative and 


judicial remedy to consider those issues. The sole issue to be 
determined in an enforcement action brought pursuant to 


section 8a(6) of the act, such as the present action, is 
whether the market administrator, who is charged with the 
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administration of the marketing order, has determined that 


the defendant, by virtue of the conduct of its operations, is 
subject to the marketing order and is presently violating 
the provisions of such regulation. The affidavit attached to 


the motion demonstrates that the market administrator has 
determined that the order applies to the defendant and that 


the defendant has violated its provisions. United States v. 
Ruzicka, 329 U.S. 287, 67 S. Ct. 207, 91 L. Ed. 290; United 
States v. Mills Dairy Products Company, et al., 185 F. Supp. 
709 and 187 F. Supp. 314, 315 (D.C. Md. 1960); Willow 


Farms Dairy, Inc. v. Benson, 181 F. Supp. 798 (D.C. Md. 
1960), aff’d per curiam, 4 Cir., 276 F. 2d 856 (1960).” 


The fact that this defendant is no longer in the milk marketing 
business and has disposed or is disposing of its equipment and 
assets used in the business is not a defense to this action. De- 
fendant’s motion filed May 22, 1968, does not mention defendant’s 
discontinuance of the business, but interposes defenses and ques- 
tions indicating that defendant was then in the milk marketing 
business in the area covered by the order. In its motion filed 
June 10, 1968, defendant states it is no longer in the milk market- 
ing business. Defendant’s affidavit, dated June 10, 1968, filed 
with the motion of the same date, states that defendant ceased 
to do business within the terms of the milk marketing order and 
the Act “on or before March 15, 1968” and that “from and after 
the 23rd day of November, 1967, defendant was merely in the 
process of liquidating its business.” Plaintiff’s statement, filed 
August 2, 1968, in opposition to defendant’s motion to dismiss 
and a motion to strike plaintiff’s motion for summary judgment, 
supported by affidavit of July 31, 1968, of the deputy administra- 
tor of the order, manifests concern as to defendant’s disposition 
of its assets. The depletion obviously would result in irreparable 
loss to plaintiff. Plaintiff therein referred to its accompanying 
brief in support of the position of the United States. 


Defendant’s brief in response was not timely received and 
three successive stipulated extensions of time allowed defendant 
until February 28, 1969, to file its brief. Defendant’s three-page 
brief was transmitted to the Court by letter of March 11, 1969. 
The brief recites that defendant no longer operates a business as 
a milk handler and has nothing to do with the supply and demand 
of milk in the area covered by the order. The brief reasons that 
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nothing can now be accomplished by grant of injunctive relief to 
plaintiff. 

The mere fact that defendant may no longer be in the milk 
marketing business does not deny the Court of jurisdiction in this 
action. United States v. Yadkin Valley Dairy Cooperative, Inc., 
supra, parallels this case to some degree. In that case defendant 
had assigned its contract to others and had ceased to qualify as 
a milk handler under provisions of the Act. The court there 
granted plaintiff’s motion for summary judgment, including in- 
junctive relief. 


The last paragraph of defendant’s brief states that defendant 
has “recently applied for administrative determination of the 
factual matters in this proceeding” and asks that the Court hold 
“the injunctive relief prayed for by plaintiff in abeyance until 
such administrative review may be had.” United States v. Brown, 
331 F. 2d 362 (Cir. 10th 1964), is cited in support of defendant’s 
position, as is Brown v. United States, 367 F. 2d 907 (Cir. 10th 
1966). 


A careful reading of these two cases can give little comfort to 
defendant here. 


While the record in the present case does not disclose the nature 
of defendant’s administrative proceedings, as mentioned in the 
brief, it may be observed that 7 U.S.C., § 608c, makes provisions 
for issuance of the orders of the Secretary of Agriculture and 
that 7 U.S.C., § 608c(15) (A), provides for administrative re- 
view thereof. Yet in 7 U.S.C., § 608c(15) (B), the Congress pro- 
vided: 


. . . The pendency of proceedings instituted pursuant to 
this subsection (15) shall not impede, hinder, or delay the 
United States or the Secretary of Agriculture from obtaining 
relief pursuant to section 608a(6) of this title... .” 


The action now before the Court is instituted pursuant to said 
7 U.S.C., § 608a(6) of this title. Again the following quotation 
from United States v. Yadkin Valley Dairy Cooperative, Inc., 
supra, at page 636, is helpful: 


“Defendant has already begun an action in pursuit of its ad- 
ministrative remedies under 7 U.S.C.A. § 608c(15) (A). A 
decision is pending in that action. It is in that action that 
defendant may properly challenge the provisions of the milk 
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order as ‘not in accordance with law,’ and otherwise deal 
with the merits of the case. Only after a ruling in that forum, 
and the administrative remedies having thus been exhausted, 
is this court vested with jurisdiction under § 608c(15) (B) 
to hear defendant’s challenge that the order is not in accord- 
ance with law. 


“Nor does the fact that a ruling is pending in the adminis- 
trative hearing deprive this court of the power to act in the 
present case. Section 608c(15)(B) provides that ‘the pen- 
dency of proceedings instituted pursuant to this subsection 
shall not impede, hinder, or delay the United States or the 
Secretary of Agriculture from obtaining relief pursuant to 
section 608a(6) of this Title.’ ” 


The above quoted decision refers to and quotes at length from 
United States v. Ruzicka, 329 U.S. 287, 91 L. Ed. 290 (1946), 
wherein the Supreme Court discussed the dual functions of the 
judiciary under the one section 7 U.S.C., § 608a(6), and of the 
administrative findings and later judicial review under the other 
provisions of the Act, 7 U.S.C., § 608c(15). 


United States v. Yadkin Valley Dairy Cooperative, Inc., supra, 
was affirmed by the Court of Appeals in 315 F. 2d 867 (Cir. 4th 
1963), with this per curiam opinion language: 


“Yadkin Valley Dairy Cooperative, Inc., appeals from a sum- 
mary judgment against it in favor of the United States, 
enforcing compliance with a federal milk marketing order. 
On the authority of 7 U.S.C.A. § 608c(15) the District Court 
properly refused the Dairy’s request to stay the enforcement 
of the order pending the outcome of administrative proceed- 
ings instituted under the Agricultural Marketing Agreement 
Act, 7 U.S.C.A. § 601 et seq.” 


Accordingly, lately instituted administrative proceedings will 
not “impede, hinder, or delay” the relief plaintiff seeks in this 
action against defendant. Moreover, in this action, wherein the 
record discloses defendant has discontinued its milk handler’s 
business and has been disposing of its equipment and assets used 
therein, plaintiff will be entitled, a fortiori, to the relief sought. 


Plaintiff’s attorneys shall immediately prepare and present to 
the Court for entry an order carrying out the conclusions of this 
opinion. The Court assumes defendant will have funds or assets 
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with which to satisfy the money judgment herein mentioned. In 
the event, however, that procedural delays, or other developments 
disclosed in these proceedings, have contributed to defendant’s 
disposition of its assets, thereby impairing or denying plaintiff’s 
recovery on the judgment, the Court will consider implementing 
this opinion and the order to be entered herein for pursuit of 
funds and properties to satisfy the judgment due plaintiff. 
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(No. 12,525) 


In re J. H. KENT, THE KENT COMPANY, and EDWARD C,. EPPER- 


SON. CEA Docket No. 137. Decided June 6, 1969. 


Aggregation of trades—Exceeding trading limit— 
Denial of trading privileges 


Where trades in commodity futures of respondents and others were made 
pursuant to a common trading plan or agreement and total of trades 
was much in excess of trading limits, respondents wilfully violated the 


act, and all contract markets are directed to refuse all trading privileges 
to respondents for a period of 90 days. 


Self-incrimination—Statements to investigator—The Miranda doctrine 


Voluntary statements made by respondent to investigator while respondents 


were not under restraint or in custody are admissible in evidence and 
the Miranda rule does not apply. 


Earl L. Saunders for Commodity Exchange Authority. 
Douglas C. Wynn, Greenville, Miss., for respondents. 
Benj. M. Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.) against three respondents— 


The Kent Company, a partnership, J. H. Kent, managing partner 
thereof, and Edward C. Epperson, his son-in-law and also a 
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partner in the partnership. The amended complaint, issued under 
section 6 (b) of the act (7 U.S.C. 9) by the Assistant Secretary 
of Agriculture, alleges that during the latter part of 1965 and 
through most of 1966, respondents, acting pursuant to a common 
trading plan determined by respondent J. H. Kent under an 
agreement or understanding among respondents Kent and Epper- 
son and two other members of the Kent family who are not re- 


spondents herein, made trades and held positions in commodity 


futures on contract markets which, when combined, were in ex- 


cess of the maximum speculative limits established by the Com- 
modity Exchange Commission (17 CFR 150.1, 150.4, 150.10). 


The complaint charges that the respondents thereby wilfully 
violated section 4a of the act (7 U.S.C. 6a). 


Respondents filed a joint answer which admits the jurisdic- 
tional allegations of the complaint and the futures transactions 
and positions described therein, but deny any understanding, 


agreement or common trading plan, or any violation of the act. 
The answer asserts that the trades were made and the positions 


held separately and independently with respect to each account, 
and that the only connection between the partnership transactions 


and those of respondent Epperson was that respondent Epperson 
borrowed various sums of money from respondent partnership 


and sought the advice of respondent J. H. Kent, the managing 
partner. 


An oral hearing was held and evidence received in Greenville, 
Mississippi, in December 1966, before Benj. M. Holstein, Hearing 
Examiner, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, who was assigned to the proceeding as ref- 
eree. Earl L. Saunders, Office of the General Counsel, United 
States Department of Agriculture, appeared for complainant. 
Respondents were represented by Douglas C. Wynn, Attorney at 
Law, Greenville, Mississippi. Following the hearing, suggested 
findings of fact, conclusions and order, and supporting briefs 
were filed by counsel for the parties. 


Hearing Examiner Holstein issued a recommended decision 
upholding the charges of the amended complaint and he proposed 
an order to the contract markets to refuse all trading privileges 


to respondents for a period of 90 days. 


Respondents filed exceptions and oral argument was held be- 
fore the Judicial Officer in Washington, D. C. on March 28, 1969. 
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The issues raised by respondents are discussed hereinafter 
under the heading “Conclusions”. 


FINDINGS OF FACT 


1. Respondent J. H. Kent, an individual whose business address 
is 1269 Wilson Avenue, Greenville, Mississippi, is now and was 
at all times material herein the managing partner in respondent 
partnership, The Kent Company, and at all such times managed, 
controlled and had sole responsibility for the trading in com- 
modity futures by said firm. Respondent Kent is now and was 
at all such times a member of the Board of Trade of the City of 
Chicago (Chicago Board of Trade) and of the Chicago Mercantile 
Exchange, and a substantial trader in commodity futures with 
approximately 30 years of experience in that field (Answer, par. 
1; Tr. pp. 287, 334-335, 476, 480-484, 560). 


2. Respondent The Kent Company, whose address is Abraham 
Building, Greenville, Mississippi, is now and has been since Jan- 
uary 1, 1966, a partnership composed of respondent J. H. Kent, 


Marilyn Kent Epperson, his daughter and wife of respondent 
Edward C. Epperson, Karlin Kent Wood, his daughter and wife 


of Robert C. Wood, Allan R. Kent, his son, and respondent Ed- 
ward C. Epperson in his capacity as trustee of the Marcia Kent 
trust. Marcia Kent is the wife of respondent J. H. Kent. For 
several years prior to January 1, 1966, said partnership was 
composed of respondent J. H. Kent, respondent Edward C. Epper- 
son in his capacity as trustee of the Marcia Kent trust, and 


Marcia Kent in her capacity as trustee of separate trusts for each 
of the three Kent children named above (Resp. Ex. 15; Tr. pp. 


15, 19-22, 476-478, 584). Prior to January 1, 1966, respondent 
partnership was engaged in various business enterprises includ- 
ing ranching, farming, merchandising grain and feed, and manu- 
facturing dog food (Tr. pp. 478-480). Subsequent thereto, said 
partnership confined itself to trading in commodity futures and 
investing in stocks and bonds, etc., (Tr. pp. 336-337, 479, 583). 


Said partnership trades in commodity futures under various 
trade names, viz., The Kent Company, Kentland Ranch, and J. H. 


Kent Company (Tr. p. 335). 


8. Respondent Edward C. Epperson is an individual whose 
address is Bayou Road, Greenville, Mississippi. Said respondent 
is a partner in respondent partnership as described in Finding 2, 


and was employed in various capacities by said partnership from 
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1950 to early 1966 at an annual salary not in excess of $14,000.00 
(Tr. pp. 349-360, 459-460). In March 1966, respondent Epperson 
became an employee, as hereinafter described, of Hayden, Stone 


Inc., a stock and commodity brokerage firm with a branch office in 
Greenville, Mississippi (Tr. p. 459). 


4. On August 6, 1965, respondent partnership opened a com- 
modity trading account in the name of The Kent Company with 
Goodbody & Company, a stock and commodity brokerage firm. 
On October 22, 1965, said partnership opened a commodity trad- 
ing account with Goodbody & Company in the name of Kentland 
Ranch (Comp. Exs. 38, 34; Tr. p. 252). On November 22, 1965, 
respondent Epperson opened a commodity trading account with 
Goodbody & Company and made his first trade in commodity 
futures on that date by purchasing 50 contracts of pork belly 
futures. The Epperson account was “introduced” to Goodbody 
& Company by respondent J. H. Kent (Comp. exs. 19, 30; Tr. 
pp. 236, 253-254, 274, 360). In the early part of 1966, respondent 
partnership opened a commodity trading account in the name of 
J. H. Kent Company with Hayden, Stone Inc. (Tr. pp. 526-527). 
On or about March 16, 1966, respondent Epperson became a 
trainee for the position of registered representative in the Green- 
ville, Mississippi office of Hayden, Stone Inc. (Tr. p. 459), and 
when that firm transferred the ownership of its Greenville office 
to Goodbody & Company in November 1966, respondent Epperson 
continued as a trainee with Goodbody & Company and was so 
employed at the time of hearing (Tr. pp. 265, 311). 


5. The Board of Trade of the City of Chicago (Chicago Board 
of Trade) and the New York Mercantile Exchange are now and 
were at all times material herein duly designated contract mark- 
ets under the Commodity Exchange Act. The trades and positions 
in wheat and soybean futures hereinafter described were made 
on or subject to the rules of the Chicago Board of Trade, and the 
trades and positions in potato futures hereinafter described were 
made on or subject to the rules of the New York Mercantile Ex- 


change. All such trades and positions were speculative (Tr. p. 
Ree). 


6. At all times material herein, orders of the Commodity Ex- 
change Commission (17 CFR 150.1, 150.4, 150.10), promulgated 
under section 4a of the Commodity Exchange Act (7 U.S.C. 6a), 

1. Pork bellies, a livestock product, were not regulated under the Commodity Exchange Act 


at the time of this transaction. Livestock products were included in the coverage of the act 
by the amendments of February 19, 1968, P.L. 90-258. 
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provided the following limits on the maximum net long or net 
short position in wheat, soybeans, or potato futures which any 
person could hold or control on or subject to the rules of any one 
contract market, and on the maximum amount of such futures 
which any person could buy and on the maximum amount which 
any person could sell during any one business day on or subject 
to the rules of any one contract market: 


Future Position Limit Trading Limit 
Wheat 2,000,000 bushels in any one future Same 
or in all futures combined 
Soybeans 2,000,000 bushels in any one future Same 
or in all futures combined 
Potatoes 800 carlots in any one future except Same 


April future 150 carlots maximum 
and May future 150 carlots maximum; 
350 carlots in all futures combined 
Each of the above orders contains the following provision (17 
CFR 150.1 (f), 150.4 (f), 150.10 (f)): 


(f) Application of limits. The foregoing limits upon positions 
and upon daily trading shall be construed to apply, respec- 
tively, to positions held by, and trading done by, two or more 


persons acting pursuant to an expressed or implied agree- 
ment or understanding, the same as if the positions were 
held by, or the trading were done by, a single individual. 


7, At the opening of business on December 8, 1965, respondent 


The Kent Company held a long position with Goodbody & Com- 
pany of 500,000 bushels of March 1966 wheat futures on the 
Chicago Board of Trade. Between December 3 and December 15, 
1965, said respondent purchased March and May 1966 wheat 
futures on the Chicago Board of Trade through the said firm, 


reached a long position of 2,000,000 bushels in such futures on 
December 15, 1965, and held such position without change until 
February 28, 1966 (Comp. Ex. 2). On December 20, 1965, re- 


spondent Edward C. Epperson made. his first trade in regulated 
commodities on a contract market by purchasing 2,000,000 bushels 


of May, July and September 1966 wheat futures on the Chicago 
Board of Trade through Goodbody & Company, and said respond- 
ent held such position without change until April 7, 1966 (Comp. 


Ex. 3; Tr. pp. 277, 870). As a result of the above transactions, 


during the period December 20, 1965 through April 5, 1966, 
respondents The Kent Company and Edward C. Epperson held a 
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combined net long position of 2,150,000 bushels in the May 1966 
wheat future on the Chicago Board of Trade and a combined net 
long position in March, May and September 1966 wheat futures 
on the Chicago Board of Trade in amounts ranging from 


2,190,000 to 4,000,000 bushels (Comp. Ex. 4). All such positions 
were held on the books of Goodbody & Company (Tr. pp. 36-48). 


8. Between December 1, 1955 and September 20, 1966, respond- 
ent The Kent Company, trading as The Kent Company and Kent- 
land Ranch with Goodbody & Company and as J. H. Kent with 


Hayden, Stone Inc., bought and sold soybean futures on the 
Chicago Board of Trade (Comp. Exs. 5, 7). Between January 11, 
1966 and September 20, 1966, respondent Edward C. Epperson 
also bought and sold soybean futures on the Chicago Board of 
Trade through Goodbody & Company (Comp. Ex. 6). The pur- 
chases and sales made by said respondents included the following 
transactions and positions: 


(a) On January 11, 1966, said respondents sold a combined 
total of 2,850,000 bushels of August 1966 soybean futures 
and bought a combined total of 2,850,000 bushels of Sep- 
tember 1966 soybean futures, such transactions consisting 
of the sale by the Kentland Ranch account of 1,900,000 
bushels of August soybeans and the purchase of the same 
quantity of September soybeans, and the sale by respondent 
Epperson of 950,000 bushels of August soybeans and the 
purchase by said respondent of the same quantity of Sep- 
tember soybeans (Comp. Exs. 5, 6); 


(b) During the periods hereinafter set forth, said respond- 
dent held combined net positions in soybean futures in the 


following amounts on the Chicago Board of Trade (Comp. 
Ex. 8; Tr. pp. 49-58) : 


Period Future Position Amount 
1966 (Thousands of bushels) 
1/11-7/11 August 1966 Short From 2,375 to 4,000 
1/11-4/14 September 1966 Long From 2,210 to 3,500 
6/14 -9/13 September 1966 Long From 2,375 to 3,800 
7/12 -9/19 Various Long From 2,010 to 3,900 


9. Between July 26 and October 12, 1966, respondent The Kent 
Company, trading as J. H. Kent Company, respondent Edward 
C. Epperson, Rebecca Kent, wife of the aforesaid Allan R. Kent, 


a registered representative in the Greenville office of Goodbody 
& Company, and the aforesaid Robert C. Wood, son-in-law of 
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respondent J. H. Kent, bought and sold April and May 1967 
potato futures on the New York Mercantile Exchange through 
Hayden, Stone Inc. Such purchases and sales included the follow- 
ing transactions and positions (Comp. Exs. 9, 10, 11; Tr. pp. 59- 
65): 

(a) On July 26, 1966, respondent The Kent Company, 
trading as J. H. Kent Company, and Rebecca Kent bought 
100 carlots and 85 carlots, respectively, of May 1967 potato 
futures, resulting in a combined net long position of 185 
carlots in such future in these two accounts; 


(b) On July 29, 1966, the aforesaid accounts purchased 
an additional 50 carlots and 65 carlots, respectively, of May 
1967 potato futures, which increased the net long position 
in each of these two accounts to 150 carlots in such future; 


and the combined net long position in such future to 300 
carlots; 


(c) On August 1, 1966, Edward C. Epperson and Robert C. 
Wood bought 150 carlots and 144 carlots, respectively, of 
May 1967 potato futures, resulting in a combined net long 
position in such future of 594 carlots in the accounts of J. H. 
Kent Company, Rebecca Kent, respondent Edward C. Epper- 
son and Robert C. Wood; 


(d) From August 1 through October 12, 1966, The J. H. 
Kent Company, Rebecca Kent, Edward C. Epperson, and 
Robert C. Wood accounts held combined net long positions 
in the May 1967 potato futures which ranged between 264 
and 600 ¢arlots; 


(e) At the opening of business on August 12, 1966, the 
Rebecca Kent account had a long position of 2 carlots in the 
April 1967 potato future. On that date, J. H. Kent Company, 
Edward C. Epperson, Rebecca Kent, and Robert C. Wood 
each bought 100 carlots of April 1967 potato futures, result- 


ing in a combined net long position of 402 carlots in such 
future in these four accounts; 


(f) From August 12 through October 12, 1966, J. H. Kent 
Company, Edward C. Epperson, Rebecca Kent, and Robert 
C. Wood held combined net long positions in the April 1967 
potato future which ranged between 292 and 473 carlots; and 
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(g) From August 1 through October 12, 1966, J. H. Kent 
Company, Edward C. Epperson, Rebecca Kent, and Robert 
C. Wood held combined net long positions in April and May 
1967 potato futures which ranged between 556 and 1073 


carlots. 


10. On January 16, 1966, Torrey A. Craig, Regional Director 
of the Commodity Exchange Authority in New Orleans, inter- 
viewed respondent Epperson in the partnership offices in Green- 
ville, Mississippi, with respect to the transactions in question. 
During the course of the interview, respondent Epperson stated 
that he did not have extensive experience in commodity futures 
trading, that he financed the trades in his accounts with funds 
borrowed from the Kent Company, that he executed unsecured 
notes bearing 514 percent interest on such loans, that any profits 
resulting from the trades would belong to him, and that there 
was no agreement concerning losses. In a separate interview with 
respondent Kent on the same day, Kent told Craig that Epperson 
followed the pattern of trading which Kent set for the partner- 
ship, but that in doing so respondent Epperson acted on his own 
and without any control or suggestion by respondent Kent, that 
any profits in the Epperson account accrued to respondent Epper- 
son, that any losses would be held open, that he (Kent) knew 
of no law requiring the notes given by Epperson to be repaid 
immediately upon closing of the trades, that the interest of his 
daughter Marilyn Kent Epperson in the Kent estate far exceeded 
the sum of the notes signed by respondent Epperson, and that 
the family had to be considered at all times (Tr. pp. 11-16, 18). 
Respondent Kent inquired of Craig whether the trades of his son, 
Allan R. Kent, were required to be combined with those of the 
partnership for reporting purposes and whether an employee 
could follow an employer’s pattern of trading without combining 
the trades for reporting purposes, and Craig suggested that these 
inquiries be directed to the Chicago or Washington offices of the 
Commodity Exchange Authority (Tr. pp. 18-19). 


11. The trades and positions in wheat and soybean futures in 
the partnership and Epperson accounts, described in Findings 
7 and 8, were made, held, and liquidated pursuant to an under- 
standing or agreement between respondents J. H. Kent and Ep- 
person that said respondents would follow a particular trading 
plan or pattern. The trading and positions in potato futures in 
the partnership and Epperson accounts and in the accounts of 
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Rebecca Kent and Robert C. Wood, described in Finding 9, were 
made, held, and liquidated pursuant to a similar understanding 
or agreement among respondent J. H. Kent, respondent Epperson, 
Rebecca Kent and Robert C. Wood. Pursuant to said agreements, 
respondent J. H. Kent financed the trading in the Epperson ac- 
counts with partnership funds, and between November 22, 1965 
and September 16, 1966, respondent J. H. Kent advanced a total 
sum in excess of $1,230,000 for this purpose. In making such 
advances, respondent J. H. Kent withdrew funds at various in- 
tervals from the partnership accounts, delivered the funds to 
respondent Epperson, and respondent Epperson deposited such 
funds in his trading accounts (Comp. Exs. 18, 24; Tr. pp. 98-111, 
171-179, 577). 


12. In January 1965, prior to the transactions described in the 
above findings, the Kentland Ranch account exceeded the specula- 
tive limit of 2,000,000 bushels on soybean futures, and on January 
21, 1965, the Exchange Supervisor in charge of the Commodity 
Exchange Office in Chicago called this fact to the attention of 
respondent J. H. Kent in writing and requested that the position 
be reduced to permissible limits. At the same time, a Commodity 
Exchange Authority release was sent to respondent J. H. Kent 
informing him with respect to the speculative trading and posi- 
tion limits on all commodities, including wheat, soybeans and 
potatoes (Tr. pp. 29-36, 111-112; Comp. Exs. 1, 1A, 25). 


CONCLUSIONS 


There is no dispute over the trades made and the positions held 
that are described above in the Findings of Fact. The complain- 
ant claims that all the trading done by the partnership respond- 
ent, respondent Epperson and (in the case of potato futures 
trading) by the two members of the Kent family who are not 
respondents were under the direction and control of respondent 
Kent, managing partner of the respondent partnership. There- 
fore, complainant contends that the positions held by all the ac- 
counts are to be aggregated and that, so aggregated, the maxi- 
mum permissible trading limits were exceeded. Respondents, on 
the other hand, say that the trades made and positions held were 
separate and independent for each account. 


The hearing examiner concluded that the trading by respondent 
Epperson was merely an extension of the trading by the partner- 
ship respondent and that all the trading involved was under the 
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unified control of respondent Kent as managing partner of the 
respondent partnership. 


We agree with the hearing examiner and our findings of fact 
and conclusions are substantially the same as those of the hearing 
examiner. 


On December 15, 1965, the account of respondent The Kent 
Company reached a maximum long position of two million bushels 
in wheat futures on the Chicago Board of Trade, and none of the 
partnership accounts could then buy any more wheat futures on 
that market without violating the speculative limit (Comp. Ex. 
2). Five days later respondent Epperson, who had never previous- 
ly traded in any regulated commodity, entered the wheat futures 
market on the Chicago Board of Trade with a purchase of two 
million bushels (Comp. Ex. 3), a very costly purchase of the 
maximum permissible trading limit. Thereafter, there was no 
activity in either of the above accounts for a period of some 10 
weeks during which each account held its position unchanged. 
The position of The Kent Company, which was in the March and 
May 1966 futures, was entirely liquidated between February 28 
and March 6, 1966. The Epperson position, which was in the 
May, July and September 1966 futures, was entirely liquidated 
during April 1966. 


The same pattern of heavy trading in the Epperson account 
when the partnership accounts were at the maximum trading 
limit is apparent in the soybean trading, with some additional 
significant features. On January 11, 1966, the Kentland Ranch 
account sold 1,900,000 bushels of August 1966 soybean futures 
and bought 1,900,000 bushels of September soybean futures on 
the Chicago Board of Trade, and at the close of business that day 
this account had a spread position of 1,500,000 bushels short 
August and 1,500,000 bushels long September soybeans (Comp. 
Ex. 5).* At the same time, The Kent Company and J. H. Kent 
Company accounts had a similar spread position of 500,000 
bushels in these futures (Comp. Ex. 7). Thus, on January 11 the 
partnership accounts had an aggregate spread position of two 
million bushels short August and two million bushels long Sep- 
tember soybeans and the partnership could not sell any more 
August soybean futures or purchase any more September soybean 
futures without violating the speculative limit. On that day and 


2. Prior to this trade, the Kentland Ranch account had a long position of 400,000 bushels 
* the Saou future against a short position of 400,000 bushels in the September future. 
omp. Ex. 5). 
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the following day, respondent Epperson made his first trades in 
soybean futures by selling two million bushels of August soy- 
beans and buying two million bushels of September soybeans at 
price differences identical with those in the Kentland Ranch 
trades (Comp. Exs. 6, 22, 24).° 


The sequence in which the orders for these soybean trades were 
filled is significant. There were three orders involved, (1) an 
order for the Kentland Ranch account dated January 5, 1966, to 
buy 400,000 bushels of September soybeans and sell 400,000 
bushels of August soybeans with August 10¢ per bushel or more 
over September, (2) an identical order for the Epperson account 
in the amount of two million bushels, received at 10:28 a.m. 
January 11, 1966, and (3) an identical order for the Kentland 
Ranch account in the amount of 1,500,000 bushels, received at 
12:02 p.m. on January 11, 1966. Each of these orders was re- 
ceived by the New York office of Goodbody and Company (Comp. 
Exs. 12, 18, 14; Tr. pp. 68-70, 85-92). 


In the usual course of business, orders given to a broker are 
filled in the sequence in which they are received (Tr. pp. 116-117), 
but these orders were not so filled. The records of Goodbody and 
Company show the execution on January 11 of the entire 
1,900,000 bushels called for by the first and third orders, which 
were for the Kentland Ranch account, but the execution of only 
950,000 bushels of the second order despite the fact that this 
order, which was for the Epperson account, was received one 
and one-half hours before the third order and was, therefore, 
entitled to prior execution. On January 11, 1966, Goodbody and 
Company succeeded in executing a total of 2,850,000 bushels of 
the spread transactions called for by these three orders. Accord- 
ingly, 400,000 bushels should have been first allocated to the 
Kentland Ranch order of January 5, then 2,000,000 bushels to the 
Epperson order of January 11, with the remaining 450,000 
bushels to the Kentland Ranch order of January 11. Instead, the 
Epperson order received only what remained after both Kent- 
land Ranch orders were completely filled. The balance of the 
Epperson order (1,050,000 bushels) was not filled until the follow- 
ing day. This departure from normal procedure, for which no 
explanation is offered, strongly suggests that the broker had re- 
ceived instructions as to the sequence in which the orders should 
be filled, a circumstance which can only mean that the trading in 


3. All of the August futures in the Kentland Ranch and Epperson trades were sold at 10¢ 
per bushel over the purchase price of the September futures (Comp. Exs. 24). 
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these accounts was under unified control. Counsel for respondents 
argues that there was a “breakdown” in communications among 
the brokers involved. There is no evidence of any such breakdown. 


After these transactions of January 11 and 12, there was no 
further activity in soybeans in the partnership or Epperson ac- 
counts for a period of almost seven weeks. The Kentland Ranch 
account then began to unwind its spread and after this was fully 
accomplished on April 15 the Epperson account and the other 
partnership accounts resumed their trading and liquidated their 
positions (Comp. Exs. 5, 6, 7). The positions in the Kentland 
Ranch and Epperson accounts were liquidated pursuant to iden- 
tical orders each of which specified a price difference of 85% cents 
per bushel, August over September (Comp. Exs. 16, 17). The 
order to liquidate the Kentland Ranch spread was entered Feb- 
ruary 25 and the Epperson order on February 28, 1966. During 
the next six weeks all the liquidating trades made by Goodbody 
were given to the Kentland Ranch account and none to the Ep- 
person account. On April 15, contemporary with the complete 
liquidation of the Kentland Ranch spread, the first liquidating 
transactions executed pursuant to the order of February 28 were 
entered in the Epperson account. 


The timing of these wheat and soybean transactions as between 
the partnership and Epperson, the similiarity with respect to the 
orders given and positions established by each, the sequential 
liquidation of such positions, the prices specified by each in the 
soybean trades, and the method of allocation of such trades by 
the broker, constitute substantial and persuasive evidence of an 
understanding or agreement that the Epperson trades were to 
augment and extend the trades in the partnership accounts. 


Further evidence that an agreement existed is the manner in 
which the respondents traded in pork belly futures. On February 
4, 1966, the Memphis office of Goodbody & Company sent the 
following wire to the New York office of that firm (Comp. Ex. 
15; Tr. pp. 92-938, 170-171). 


The Epperson account wishes to sell 150 contracts of July 
pork belly futures and 150 contracts of August pork belly 
futures after the Kentland Ranch account liquidates its posi- 
tion in February pork belly futures. What will be the margin 
requirements for the Epperson position. 
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While trading in pork belly futures was not subject to the Com- 
modity Exchange Act at that time and such transactions are not 
included in the complaint, the above message compels the con- 
clusion that the Epperson and partnership accounts were not 
separate and independent as respondents claim, but were intended 
to complement each other pursuant to a mutual plan or arrange- 
ment. 


The trading in potato futures by the partnership respondent, 
respondent Epperson, and two other members of the Kent faimly, 
Rebecca Kent and Robert C. Wood, also indicates a common plan 
or pattern. Each of these four traders entered the potato futures 
market for the first time between July 26 and August 1, 1966, 
purchased only May 1967 futures during this period, and by 
August 2 each of these accounts had established a maximum long 
position of 150 carlots in that future. On August 12 each of these 
four accounts bought 100 carlots of April 1967 potato futures. 
The J. H. Kent Company account made no more potato futures 
trades until after October 12. The other three accounts, with 
minor variations, held their positions in these two futures until 
October 6. On October 6, 7, 10 and 11 each of these three accounts 
liquidated the major portion of its May position and part of its 
April position, and in most of the transactions identical quantities 
of the same future were sold on the same day for each account 
(Comp. Exs. 9, 10). Even if, as respondents argue, the uniformity 
in the liquidation of these potato futures positions is not signifi- 
cant because the liquidation was undertaken during negotiations 
between respondents and the Commodity Exchange Authority 
for settlement of the proceeding (Resp. Brief p. 29), the same 
cannot be said for the uniformity with which the positions were 
established and held, Such uniformity negatives any claim of in- 
dependent action and is consistent only with a group or team 
operation pursuant to an agreement or understanding. 


Counsel for respondents argues that there is no direct proof of 
any agreement or understanding (Resp. Brief, p. 25). As in most 
cases of this type, the evidence is largely circumstantial, but it is 
not necessary to show a formal agreement in order to prove 
combined action. American Tobacco Company v. United States, 
328 U.S. 781, 809 (1946) ; Interstate Circuit v. United States, 306 
U.S. 208, 221 (1939). It is well established that an agreement may 
be inferred from a course of conduct. United States v. Paramount 
Pictures, 334 U.S. 181, 142 (1948); United States v. Masonite 
Corporation, 316 U.S. 265, 275 (1942); Interstate Circuit v. 
United States, supra. 
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Respondent Kent testified on direct examination that there was 
no agreement between himself and respondent Epperson or any 
other member of the Kent family with respect to trading in the 
various accounts (Tr. p. 525). Mr. Craig testified that, at the 
interview of January 16, 1966, respondent Kent stated that Ep- 
person followed the pattern of trading which he (Kent) set for 
the partnership. At the hearing, respondent Kent’s testimony on 
this point was contradictory. He first testified on cross-examina- 
tion that he could recall no such statement (Tr. p. 535), but ad- 
mitted that he might have said that he knew of no law which 
would prevent an employee from following the pattern set by 
his employer (Tr. p. 537), and then upon redirect examination 
testified that he had no recollection of the latter statement (Tr. 
p. 559). This is not persuasive testimony. It should be noted that 
he did not deny having inquired of Craig whether an employee 
could follow an employer’s pattern of trading without combining 
the trades for reporting purposes (Tr. pp. 18-19). His last word 
on the matter upon recross-examination was that the Epperson 
“trades seem to be the same, approximately the same” as his own 
but that he (Kent) ‘‘would not necessarily say that was a pat- 
tern” (Tr. pp. 573-574). 


Counsel for respondents contends that Craig’s testimony con- 
cerning the statements made by respondent Kent at the interview 
was inadmissible and should be stricken from the record. Counsel 
argues that, under the rule laid down by the United States 
Supreme Court in Miranda v. Arizona, 384 U.S. 436 (1966), 
Craig’s failure to warn respondents Kent and Epperson prior to 
the interview that a proceeding against them might result (Tr. p. 
24) constitutes a breach of the privilege against self-incrimina- 
tion contained in the Fifth Amendment to the Constitution of the 
United States (Resp. Brief, pp. 21-24). Even if respondents’ 
position were sound, the remaining testimony in the record is 
sufficient to establish a pattern or plan of trading pursuant to an 
agreement. But counsel’s position is not well taken. The doctrine 
of the Miranda case is applicable only to situations where the 
person being questioned is “‘in custody” and under some form of 
compulsion. Hoffa v. United States, 385 U.S. 293, 303-304 (1966). 
The custodial surroundings create the need for the warning and 
where such surroundings do not exist there is no such need. 
United States v. Squeri, 23 Ad. Law 2d 814 (2d Cir. 1968). There 
was no element of custody, restraint or compulsion connected 
with the interview in question. It took place in the offices of re- 
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spondent partnership, there was no government representative 
other than Craig present, Craig explained the purpose of his 
visit and respondent Kent gave the information to Craig volun- 
tarily (Tr. pp. 9, 18, 27, 584). Moreover, this is not a criminal 
proceeding. In F. J. Buckner Corp. v. National Labor Relations 
Board, 401 F.2d 910 (9th Cir. 1968), Buckner objected to the 
admission in evidence of a statement made by its president to an 
NLRB investigator during the investigation leading to the filing 
of complaint. The Court said (pp. 913-914) “An extension of the 
Miranda doctrine to situations where there is no criminal charge 
under investigation and a statement is given by a person who is 
in no way deprived of his freedom would be wholly unwarranted”. 


The Miranda decision is not applicable and Mr. Craig’s testi- 
mony was properly admitted. 


Respondent Epperson’s testimony on direct examination was 
to the effect that he traded independently and on the basis of his 
own judgment, that he appraised market conditions before doing 
so, and that he conferred with respondent Kent, sought his ad- 
vice, and borrowed money from him, but that the decisions with 
respect to the trading in his accounts were his own and were not 
dictated by respondent Kent (Tr. pp. 355, 362-367, 370, 419-428, 
432-433). However, the lack of any knowledge of or familiarity 
with futures trading on the basis of which respondent Epperson 
could have made such judgments, appraisals and decisions is re- 
vealed by his testimony on cross-examination (Tr. pp. 441-447, 
450-455, 466-467, 472, 485-486). Respondent Kent was a success- 
ful trader and was undoubtedly well aware of the volatile nature 
of the futures market and the risks involved, even for a knowl- 
edgeable trader. That he advanced more than one and one-quarter 
million dollars without security, to be used for speculative trading 
in maximum quantities by one with a minimum of experience and 
knowledge, and left to such a trader the determination as to 
when, how, to what extent and under what circumstances the 
trades were to be made, is not a reasonable conclusion from the 
evidence in this record. 


Counsel for respondent contends that the transactions described 
above do not show any pattern of trading because there were 
various deviations among the accounts as to the quantities bought 
or sold and the dates when this was done, and it is argued that 
the transactions “show only a mere similarity of action on isolated 
occasions” (Resp. Brief, pp. 29-35). In the potato futures trans- 
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actions, the pattern is obvious. All the transactions were on the 
long side of the market and there were only minor variations 
with respect to the dates of purchase or sale, the quantities bought 
or sold, and the periods during which positions were held (Comp. 
EX. 9). We cannot agree that these transactions “show only a 
mere similarity of action on isolated occasions”. 


The pattern or plan of trading in the wheat and soybean trans- 
actions by the partnership and Epperson was somewhat different. 
The soybean positions were established simultaneously or nearly 
so, in identical futures and identical quantities, but they were 
liquidated in sequence. The wheat transactions in each were 
identical with respect to total positions established, but the pur- 
chases were made in sequence, as were the later sales. This se- 
quential feature does not negate a pattern of trading. A pattern 
or plan of trading does not necessarily mean trading simultane- 
ously, in identical quantities, or precisely the same. In proving 
a course of conduct by two or more persons it need not be shown 
that all concerned took part at the same time or in the same man- 
ner, or even to the same extent. American Tobacco Company v. 
United States, 147 F.2d 938, 118-119, (6th Cir. 1944), affirmed 328 
U.S. 781 (1946). The sequence in which the partnership and Ep- 
person established and liquidated the wheat futures positions and 
the sequence followed in the liquidation of the soybean spreads 
were as much a part of the plan as the identical nature of the 
positions of these respondents in each of these commodities, and 
the objective was the same as in the case of the potato trades— 
the establishment and holding of positions in excess of permissible 
limits. 

Counsel for respondents also argues that Werner Lehnberg, an 
“independent expert” who testified for respondents, “could find 
no evidence of a pattern of trading or of any other facts which 
would indicate collusion or combination between respondents Kent 
and Epperson” (Resp. Brief, p. 35). Mr. Lehnberg, a general 
partner in Goodbody & Company, testified to this effect after only 
a brief examination of some of complainant’s exhibits which were 
shown to him, and his opinion was based largely upon the facts 
that the wheat futures trades by the partnership and Epperson 
were not made on the same dates, nor in all cases in the same 
futures, and that the liquidation of the soybean positions were 
not on the same dates. Lehnberg had previously expressed a con- 
trary opinion. On February 21, 1966, he was interviewed in New 
York with respect to these transactions by Mr. Coopersmith, a 
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representative of the Commodity Exchange Authority, and Lehn- 
berg later read, approved and signed a written report of that 
interview, and at the hearing he affirmed the truth of the matters 


set forth therein (Comp. Ex. 32, Tr. pp. 289, 249, 254). The re- 
port contains a paragraph as follows (Comp. Ex. 32, p. 3): 


In his opinion, if the limit for the various grain futures had 
not been two million bushels, then the Epperson account 
may not have been opened at Goodbody. In other words, it 


strikes him at this point that the Epperson account may have 


been set up to receive the contracts that would have placed 
the individual Kent accounts over the speculative limits. 


On February 21, 1966, Lehnberg also told Coopersmith that he 
“would not accept any trades which would add to the excess 


speculative contracts in grain from the Kent account and from 
the Epperson account” (Tr. pp. 239-240). 


It is not a reasonable conclusion from the evidence that the 
money advanced to Epperson by the partnership constituted 


loans, as respondents maintain, It should be pointed out first that 


this is not the issue. The question is whether the trading was done 


pursuant to agreement or under unified control, regardless of 
whether any loans were made. On cross-examination, respondent 
Epperson testified that he received six loans in the total amount 


of $780,000 and that some of the loans had been repaid by per- 


sonal checks, but he could give no estimate as to the amount re- 


paid or the dates of repayment without examining his records 
(Tr. pp. 455-457, 472-475). After checking his records at home, 
respondent Epperson returned for further testimony and de- 


scribed three additional loans in the amount of $551,000 and gave 
details as to repayments made in 1966 totalling over $990,000 


but he was unable to find any of the cancelled checks given in re- 
payment (Tr. pp. 577-578). Thus it appears that respondent 
Epperson, whose yearly income did not exceed $14,000, had over- 


looked receiving loans of more than one-half million dollars, 
could not remember that he had repaid almost one million dollars 
shortly prior to his testimony, and could not find the evidence of 
such repayment. We agree with the hearing examiner that this is 
not credible testimony. This witness’ testimony as to the source 
of the funds with which the repayments were made and as to 
the arrangements for repayment at the time that he received the 


loans was in a similar vein (Tr. pp. 457, 463, 580). We conclude 
that the sums in question were not bona fide loans but were ad- 
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vances to Epperson by the partnership in order to finance the 


trades in Epperson’s name in accordance with the agreement 
described in Finding 11. 


Respondents claim too that they are entitled now to a review 


of the ruling of the hearing examiner denying their motion to 
dismiss the complaint made at the close of the presentation of 
the complainant’s evidence. It seems to us that respondents, in 
putting in their case, lost the opportunity for a review of the 


hearing examiner’s ruling. At this stage we should consider the 


entire record in arriving at a decision and order. At any rate, we 


think that the complainant made out a prima facie case of viola- 
tion of the act in its case-in-chief. 


Respondents contend that there was no willful violation of the 


act because they relied upon the advice of their brokers that the 
contemplated trades would not be illegal (Resp. Brief, pp. 43-44). 


One who intentionally does a prohibited act, irrespective of evil 
motive or reliance upon erroneous advice, acts willfully. Goodman 


v. Benson, 286 F.2d 896, 900 (7th Cir. 1961) ; Eastern Produce 
Company v. Benson, 278 F.2d 606, 609 (3rd. Cir. 1960). 


Finally, counsel for respondents claims that the proceeding 
should be dismissed as against The Kent Company because it 
was not properly named as a party respondent. Counsel points 


out that The Kent Company is a partnership composed of four 


individuals, that under the laws of Mississippi a partnership is 


not a legal entity and may be made a defendant or respondent 
only by naming all the partners and that since the complaint 
here does not name partners Marilyn K. Epperson and Robert C. 


Wood as respondents, the partnership has not been properly 
joined as a party respondent (Resp. Breif, pp. 18-21). Whether 


or not the partnership has been properly joined as a respondent 
must be determined by the Commodity Exchange Act. Under that 
act a partnership is “person”? and the Secretary is authorized to 


proceed against “any person” and impose sanctions against “such 
person” if a violation is found (7 U.S.C. 2, 4, 9). The rules of 
practice under the act provide that service upon a partnership 
may be made by serving ‘‘a member of the partnership” or its 
“attorney or agent of record” (17 CFR 0.22 (b)). A copy of the 
complaint was served upon respondent J. H. Kent, as an in- 
dividual, and service of a copy upon the partnership was made 
upon Mr. Kent, the managing partner. The partnership is there- 
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fore a proper respondent in this proceeding. See Irving Weis & 
Co. v. Brannan, 171 F.2d 232, 235 (2d Cir. 1948). 


The combined positions held by respondents were greatly in 
excess of the maximum limits in three different commodities. 
These were substantial violations and they were also willful. It 
is concluded that complainant’s recommendation should be adopt- 
ed and that all the respondents should be denied trading privileges 
on all contract markets for a period of 90 days. 


ORDER 


Effective 30 days after the date of this order, all contract 
markets shall refuse all trading privileges to respondents J. H. 
Kent, The Kent Company, and Edward C. Epperson for a period 
of 90 days, such refusal to apply to all trading done and positions 
held by any of said respondents, and also to all trading done and 
positions held indirectly through persons owned or controlled by 
them, or any of them, or otherwise. 


A copy of this decision and order shall be served upon each 
respondent and upon each contract market. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 
STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 12,526) 


J. H. KENT, THE KENT COMPANY, and EDWARD C. EPPERSON. 
CEA Docket No. 137. Order issued June 19, 1969. 
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(No. 12,527) 


re UNION STOCK YARDS COMPANY OF OMAHA (Ltd.) P&S 
Docket No. 344. Decided June 3, 1969. 


Modification of rates and charges 


‘espondent is authorized to make the requested modifications in its current 
schedule of rates and charges. 


Se ee 


larold M. Carter for Packers and Stockyards Administration. 
Respondent pro se. 


~ 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 





The respondent is now operating under an order issued on 
May 27, 1969, authorizing assessment of the current temporary 
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schedule of rates and charges to and including May 31, 1971, 
unless changed by further order before the latter date. 


By a petition filed on May 29, 1969, the respondent requested 
authority to reduce, as soon as possible, the current temporary 
schedule of rates and charges in certain respects. 


Prior to the issuance of the order of May 27, 1969, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested persons notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the order issued on May 27, 1969, 
is modified so as to authorize the respondent to modify the 
current temporary schedule of rates and charges as requested in 
the petition filed on May 29, 1969. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than 5 days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on June 9, 1969. Copies hereof 
shall be served upon the parties. 


(No. 12,528) 


STRATTON SALE BARN, INC. v. DEAN REED. P&S Docket No. 4021. 
Decided June 9, 1969. 


Antecedent debt—Defrauded seller—Right of rescission— 


Bona fide purchaser for value 
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Where respondent in obtaining the cattle from Christian in payment of a 
pre-existing debt was a bona fide purchaser for value without notice and 
“value” includes payment of an antecedent debt, complainant as a de- 
frauded seller has no right of rescission against respondent and the 
complaint is dismissed. 


D. H. Postlewaite, St. Francis, Kansas, for complainant. 
Elton L. Johnson, Jr., Durrett & Johnson, Tahlequah, Oklahoma, for 


respondent. 
Sidney D. Williams, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). Complainant 
filed an informal complaint on November 24, 1967 and a formal 
complaint on December 7, 1967, seeking reparation from the re- 
spondent, in the sum of $9,780.10, representing the value of 53 
head of cattle, which a dealer, Christian Cattle Company, had 
purchased from complainant on August 22, 1967, for which com- 
plainant had not received payment. It is alleged that such live- 
stock were received by respondent in payment for a prior debt 
owed him by the dealer. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to Section 
202.40 of the Rules of Practice (9 CFR 202.40), were served 
upon respondent on June 14, 1968. A copy of the investigative 
report was also served upon complainant on June 14, 1968. 


Respondent filed his answer on July 8, 1968, alleging, among 
other things, that on August 25, 1967, his employee, J. C. Brenner, 
contacted Everett Christian, Jr., d/b/a the Christian Cattle 
Company, with respect to the payment of a pre-existing indebted- 
ness, and that it was agreed that said debt would be paid by 
respondent’s purchase of enough cattle from the Christian Cattle 
Company lot to satisfy said debt. Respondent further alleged he 
purchased in good faith and for vaule, without notice of any 
claim of complainant. Respondent requested an oral hearing. 


An oral hearing was held at Tulsa, Oklahoma, on October 10, 
1968. Sidney D. Williams, Office of the General Counsel of this 
Department, served as presiding officer. Complainant was rep- 
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resented at the hearing by counsel, Donald H. Postlethwaite, St. 
Francis, Kansas. Respondent was also represented by counsel, 
Elton L. Johnson, Jr., of the firm of Durrett and Johnson, Tahle- 
quah, Oklahoma. 


FINDINGS OF FACT 


1. Complainant, Stratton Sale Barn, Inc., a corporation, was 
at all times material herein engaged in the business of a market 
agency, registered under the Act with the Secretary of Agricul- 
ture to sell livestock in commerce on a commission basis, at the 
Stratton Sale Barn, Inc., Stratton, Colorado, a posted stockyard 
subject to the provisions of the Act. 


2. Respondent, Dean Reed, Muskogee, Oklahoma, is an individ- 
ual who at all times material herein was engaged in the business 
of a dealer, buying and selling livestock in commerce for his own 
account. 


8. On August 22, 1967, complainant sold 142 head of cattle at 
its place of business at Stratton, Colorado, to Everett Christian, 
Jr., d/b/a the Christian Cattle Company, Ulysses, Kansas, for 
$23,272.01. Everett Christian paid the purchase price by check 
dated August 22, 1967, payable to complainant, drawn upon the 
Grant County State Bank, Ulysses, Kansas. 


4. The 142 head of cattle were delivered by complainant to 
Everett Christian, who shipped them to the Christian Cattle 
Company lot at Ulysses, Kansas. 


5. Upon presentation for payment of the check of the Christian 
Cattle Company, dated August 22, 1967, for $23,272.01, payable 
to the complainant, the Grant County State Bank, Ulysses, Kan- 
sas, on September 5, 1967, refused payment and returned the 
check for the reason, “No funds”. 


6. Complainant has not been paid by the Christian Cattle Com- 
pany for the 142 head of cattle. 


7. The Christian Cattle Company owed the respondent approxi- 
mately $25,000 on other cattle transactions. 


8. On August 25, 1967, the Christian Cattle Company sold and 
delivered to respondent 52 feeder steers, having a total weight of 
37,760 pounds, and respondent gave the Christian Cattle Com- 
pany credit for the sales price upon the antecedent debt described 
in Finding of Fact 7. 
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9. The 52 feeder steers identified in Finding of Fact 8 were 
a part of the 142 head of cattle originally purchased by the 
Christian Cattle Company from complainant and the 52 steers 
had a value of $9,780.10. 


10. An informal complaint was filed on November 24, 1967, 
which was within 90 days after the cause of action accrued on 
September 5, 1967. 


CONCLUSIONS 


The uncontroverted evidence shows that the Christian Cattle 
Company gave the complainant a valueless check in payment for 
142 head of cattle purchased on August 22, 1967, at Stratton, 
Colorado. The giving of a valueless check in payment for live- 
stock has been regarded by the Secretary as fraudulent. See Call 
v. Winter Livestock Com. Co., 11 A.D. 8 (1952) ; Truss v. Kine et 
al., 22 A.D. 460 (1963); and Farmers Marketing v. Rippentrop, 
25 A.D. 603, 608 (1966); and Highmore Livestock Exchange v. 
Ted Perrion and the Hass Livestock Commission Company, 27 
A.D. 460 (1968). 


Complainant as a defrauded seller retained an equitable right 
of recission which it could exercise against anyone but a bona 
fide purchaser for value without notice. Truss v. Kime, supra, 
and cases cited therein. It also is well settled that the defrauded 
seller may also follow the proceeds, where they can be identified 
under the general doctrine of following trust funds. 46 Am. Jur., 
Sales § 656. See also Truss v. Kime, supra; Farmers Marketing 
v. Rippentrop, supra; and Call v. Winter Livestock Com. Co., 
supra. 


Respondent’s defense is that he was a bona fide purchaser for 
value without notice as to the 52 head of steers he acquired from 
the Christian Cattle Company. It is clear from the evidence that 
respondent had no notice of any facts which would cause a reason- 
ably prudent person to make a further investigation to ascertain 
whether there was an adverse interest in the property. But it is 
equally clear from the evidence that respondent obtained posses- 
sion of the property in payment of an antecedent debt. It has long 
been the majority view (46 Am. Jur., Sales § 472) that one who 
obtains possession of property in payment of an antecedent debt 
does not occupy the position of a bona fide purchaser for value 
as against the defrauded seller. See Commercial Investment Trust 
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Co. v. Stewart, 235 Mich. 502, 209 N.W. 660 (1962); Call v. 
Winter Livestock Com. Co., supra; Farmers Marketing v. Rippen- 
trop, supra; Minot Livestock Auction v. Wood Bros., 24 A.D. 
459 (1965). However, section 1-201 of the Uniform Commercial 
Code provides otherwise, and “‘value” does include payment for a 
pre-existing debt. Under the Code, one taking from a person 
with voidable title, without notice, and in total or partial satis- 
faction of a pre-existing claim, is entitled to protection as a bona 
fide purchaser. 


It has only been in recent years that the Uniform Commercial 
Code has had wide-spread adoption. It has been in effect in the 
States of Colorado, Oklahoma and Kansas since 1966. Although 
we are not bound by the Code in deciding whether a person 
subject to the Act has engaged in any proscribed practice for 
which reparation may be awarded, the Code is a factor to be 
considered in determining what is “unfair” in the context of the 
livestock industry. After careful consideration of the record as 
a whole, it is concluded that the better rule under the circum- 
stances here is that the respondent was a bona fide purchaser 
and that by keeping the livestock or its value, received on pay- 
ment for a debt owing from Christian Cattle Company, respond- 
ent was not engaged in any unjust or unreasonable practice. It is 
clear from the record that respondent was unaware of any facts 
that would put a reasonably prudent person on notice that there 
may be an adverse interest in the livestock. Accordingly, the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 12,529) 


In re BRUNSWICK SALE COMPANY. P&S Docket No. 4138. Decided 
June 10, 1969. 


Market agency—Discriminatory payments—Guaranty of price in 
consignments—Cease and desist—Consent 


Respondent is ordered to cease and desist from making discriminatory pay- 
ments in connection with its market agency operations, guaranteeing the 
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price at which livestock consigned to it for sale on a commission basis 
will be sold, and failing to keep adequate records. 


Jerome S. Ducrest for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Administrator, Packers and Stockyards Admin- 
istration, on April 1, 1969, as amended on May 27, 1969, charges 
that respondent violated various provisions of the Act and the 
regulations. In its answer respondent admits the jurisdictional 
allegations in the Amended Complaint and submits to the juris- 
diction of the Secretary in the matter, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner and, for the purpose of this proceeding 
only, consents to the issuance of a specified order, with findings 


of fact and conclusions based upon the allegations contained in 
the Amended Complaint as the findings of fact and conclusions of 
the Secretary, requiring it to cease and desist from the practices 


complained of in the Amended Complaint. Complainant has 
recommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) The Brunswick Sale Company, hereinafter referred to 


as the respondent, is a corporation with its principal place of 
business located at Brunswick, Missouri. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Brunswick Sale Company stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis and buying and selling livestock for its own 
account, in commerce; and 

(3) Registered with the Secretary of Agriculture as a 


market agency to sell, and as a dealer to buy and sell, livestock 
in commerce. 
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2. Respondent, on or about the dates and in connection with 
the sales transactions listed below, made discriminatory mone- 
tary payments to a number of respondent’s consignors. Such dis- 


criminatory payments were made separate from and in addition 
to the payments of the proceeds from the sale of said consignors’ 


livestock by respondent, on a commission basis, at the stockyard 


and were made to the consignor customers in the manner de- 
scribed in Finding of Fact 3 below. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 681 





LT snquades 
QT sequades 
LI squaides 
LT soqundes 
LI squades 
OL Aquyudes 
SI saquydes 
S soquydes 
E szquydses 
E squydes 
S szquydss 


S smquayides 
92 nan Ww 


él snsn Ww 
ZI snsn yw 


896T 
quewhog 

ALOZDUUNLOSL CT 

foa0q 





TLL 
TTS 
08S 
CVol 
8st See 
sTveS 
09ST 
ests 
60°ES 
09° 6S 
06°76 


96 TS 
8st tS 


02°SOT 
LT $ 


quauUshvg 
h10JDULUALALI8U(] 
fojunoumy 





SP 9ZI'F 66° E22'P 
LE 368'9 00°FrS'9 
Tt 967'2 63° 299° 
00°S892'T 88° SZE'T 
€2°99L'8 L8°€96'8 
SE ELZ70I Le Szs‘or 
00°619°% 8L°9FL‘Z 
LZ E1001 66° 96201 
89°F06'S TT°S20'9 
6S" 26921 ol” L98‘ZI 
TI"600'8 GL’ 68T'8 
es" 0Ls'Z ct ss9'% 
OL 9¢8'T pL Sse't 
Sa ST6'8 TO’9TT'6 
LZ 610T S38" OF0'T 
ES" Lr9'6 r8°ZL8'6 
OT TIGT$ Of Z96'T $ 
FIN _ 88015) 
yonjsaavy $O 


2]09 Wolf SPAPIOLT 





9T 
SZ 
92 
ST 
bP 


ST 
TP 
£2 
oP 
9€ 
oT 


&P 


P 
LY 


oT 


P1°S 
yIORSsaANT {0 


poaFy fo'on 


ug Y LOGS A sinoy 
spouAS zy -4r0qieq 
F409 11929 
WUSTOG 410q[1M 
Ppqreg anyyy 
SOIpoW ef 

IAB, uUlpyuery 
wsUBPY soley) 
oog ‘Mf 
uosueig of] 


SOSTAA 231005) 


IQUSOFT UU, 


OF SIS 1M “AW TOrULg oy] 


UVULOUIUTZ ule 


UgIeET “JR sower 


MUBLSUHOD 
{fo aumny 






OT Aequajdeg 
OTL Aaquadeg 
OT Aaquajdeg 
OT Aequadeg 
OT rAequajdeg 
G Aequajdeg 
Taquaydes 
Taquindag 
Taquiadeg 
Taquindes 
Taquiadeg 


NNN WN OD 


N 


qTaqundes 
9G qsnany 


6I qsnanyw 
ot qsnany 
896T 


420}890V7 
Paubiswy fo 


2179S fo nog 














BRUNSWICK SALE COMPANY 685 
Cite as 28 A.D. 681 


3. Respondent made the discriminatory payments described 
and listed in Finding of Fact 2 above and failed to keep accounts, 


records and memoranda which fully and correctly disclosed the 
true reason for and the actual manner of making such payments. 


Said discriminatory payments were made to respondent’s con- 
signor-customers listed in Finding of Fact 2 above by checks 


drawn on the personal account of “Vernon or Madeline Meyer” 
in the Chariton County Exchange Bank, Brunswick, Missouri, 
the personal account of Vernon Meyer, respondent’s president, 


and Madeline Meyer, respondent’s Secretary-Treasurer, which 


bore the signature of said Vernon Meyer. The “Vernon or Made- 
line Meyer” account was reimbursed for the amounts of said 
checks with funds drawn on respondent’s General Account in 
the same said Chariton County Exchange Bank by checks also 


bearing the signature of said Vernon Meyer. The entries in re- 


spondent’s records covering such reimbursements, instead of 
showing why and how the said discriminatory payments were 
made to said customers, were recorded merely as ‘‘Livestock 


Losses” in the Cash Disbursements Journal. 


4, Respondent, in connection with its solicitation of consign- 
ments of livestock for sale on a commission basis at the stock- 
yard, during the months of August and September 1968, guaran- 
teed to the persons listed below a minimum price at which their 


livestock, if consigned to respondent for sale on a commission 
basis at the stockyard, would be sold. 


Person to Whom Guarantee Made Address 
Arthur Biebel Marshall, Missouri 
Vincent Hoener Gilliam, Missouri 
Franklin Taylor Nelson, Missouri 
James M. Harlan Huntsville, Missouri 
Wilbert Borgman Slater, Missouri 
Cecil Cott Gilliam, Missouri 
Joe Melies Marshall, Missouri 
Daniel R. Wise Estate Slater, Missouri 
Louis Weber & Son Marshall, Missouri 
Martin Zimmerman Slater, Missouri 
George Wise Slater, Missouri 
Delbert Reynolds Salisbury, Missouri 
Lyle Branson Marshall, Missouri 
J. W. Roe Miami, Missouri 


Charles Manson Dalton, Missouri 
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CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, and 4 
hereof, respondent has violated sections 304, 307, 312(a) and 
401 of the Act (7 U.S.C. 205, 208, 213(a), 221) and section 


201.64 of the regulations (9 CFR 201.64), 





Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such 


an order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 
1. making discriminatory payments of any sort in connection 
with its market agency operations, in commerce; 


2. guaranteeing the price at which livestock consigned to re- 
spondent for sale on a commission basis will be sold; and 
3. failing to keep accounts and records which fully and correct- 


ly disclose the reasons for, and the actual manner of, making 
payments in connection with its market agency operations, in 
commerce. 

Respondent shall keep accounts, records and memoranda which 


fully and correctly disclose all transactions involved in its busi- 


ness as a market agency or dealer subject to the Act, including 
a comprehensive record of all payments made to respondent’s 
customers in connection with its operations in commerce. 


This order shall become effective on the 6th day after service 


thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 12,530) 
In re V. J. BuRDS. P&S Docket No. 4052. Decided June 10, 1969. 


Jurisdiction 


Where the evidence establishes that respondent was and is a livestock dealer, 
is registered as such, and is not a “packer” as alleged by respondent, 
respondent is subject to the registration and bonding requirements of 
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the act, There is no support for respondent’s claim that he became a 
packer because the price he received for the livestock he sold was based 
partly on what later happened to the livestock. 


Bonding requirements—Suspension of registration 


By continuing to engage in dealer operations without a bond after being fully 


informed over a long period of time that his operations required bonding, 
respondent is in wilful violation of the act. Respondent is ordered to 
cease and desist from engaging in business under the act without the 
required bond and is suspended as a registrant for a period of 30 days 


and thereafter until bonded. 


Ronald M. Gaswirth and Jerome S. Ducrest for complainant. 
John M. Locher, Farley, Iowa, for respondent. 
Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921 (7 U.S.C. 181 et seq.). It was instituted by a 


complaint filed October 1, 1968, by the Packers and Stockyards 


Administration, United States Department of Agriculture. In the 
complaint it was alleged that the respondent, V. J. Burds, of 
Epworth, Iowa: (1) was engaged in the business of buying and 


selling livestock in commerce; (2) was registered as a dealer 
under the act; and (3) had continued to operate as a registered 


dealer after the surety bond required to secure his dealer obliga- 
tions had been terminated. 


Respondent filed an answer on October 21, 1968, in which he 


admitted his name and address, but denied, for alleged lack of 
sufficient knowledge, the termination of his bond, notification 
that he would be violating the act by operating without a bond, 
and continuing to buy and sell livestock. He further stated that 
he was a packer, buying livestock for purposes of slaughter, not 
required to furnish a bond, and had never registered as a dealer. 
On October 31, 1968, he filed a confirmation of his answer and a 
request for hearing. 


An oral hearing was held in Dubuque, Iowa, December 11 and 
12, 1968, before Jack W. Bain, Office of Hearing Examiners, 
Department of Agriculture. Ronald M. Gaswirth and Jerome S. 
Ducrest, Office of the General Counsel of the Department, ap- 
peared for complainant, and John M. Locher, Attorney at Law, 
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Farley, Iowa, appeared for respondent. Complainant called 14 
witnesses and introduced 78 exhibits in evidence, many of which 
exhibits contain a number of items. Respondent called one 
witness. 


After the hearing, complainant filed proposed findings, etc., on 
February 11, 1969. Although respondent was granted an exten- 
sion of time to file his proposals until April 1, he delayed submit- 
ting any such until April 14. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged and a pro- 
posed order prohibiting respondent from operating in any capac- 
ity under the act for which a bond is required without furnishing 
such bond. He also proposed that respondent be suspended as a 
registrant under the act for 30 days and for such additional time 
as respondent fails to furnish the required bond. 


FINDINGS OF FACT 


1. Respondent V. J. Burds is an individual whose address is 
Epworth, Iowa. 


2. Respondent is, and at all times material herein was, engaged 
in the business of buying and selling livestock in commerce (Tr. 
4-6, 14-15, 84-85, 127-128, 134-137, 139-140, 160-162, 189-193, 
336-345, 355, 362-363). 


3. Respondent is, and at al] times material herein was, regis- 
tered with the Secretary under the act as a dealer to buy and sell 
livestock in commerce (Tr. 260-273). 


4. The surety bond maintained by respondent to secure per- 
formance of his dealer obligations under the act was terminated 
May 17, 1968. By Certified Mail April 26, 1968, respondent was 
notified of such termination date and that continued operation 
after that date without the bond coverage required by the act 
and regulations would be in violation of section 312 of the act 
and sections 201.29 and 201.30 of the regulations (Tr. 274-276, 
278-281, 288-289). 


5. Notwithstanding such notice, respondent has continued to 
engage in the business of a dealer, buying and selling livestock 
in commerce for his own account, without meeting the bond re- 
quirements of the act (Tr. 281-282, 288-289, 336-345). 
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6. Respondent’s sales of livestock to Dubuque Packing Com- 
pany were priced and paid for on a grade and weight or grade 
and yield basis (Tr. 309-312). 


CONCLUSIONS 


Since respondent, in his answer, had denied everything in the 
complaint except his name and address, it was not surprising 
that complainant presented testimony and exhibits proving that 
respondent had bought and paid for livestock at various posted 
stockyards in Iowa and Wisconsin and had shipped and sold it to, 
and been paid for it by, a packer in Dubuque, Iowa. Uncontra- 
dicted evidence was presented to show that respondent had ap- 
plied for and received registration as a dealer under the act and 
had furnished the required bond, which was later terminated, 
and that respondent had received the notice alleged in the com- 
plaint but continued to buy and sell livestock as before. Respond- 
ent did not testify in support of his written denial, in his answer, 
of what the denial had required complainant to prove. The testi- 
mony of his own witness showed that “Dealer in Livestock” was 
printed under the “V. J. Burds” on his checks, there being no 
indication that he held himself out to be a packer. 


The record contains no testimony concerning respondent’s 
purpose in buying and selling livestock. It is concluded that his 
purpose in buying livestock was and is to sell it at a profit, not 
“for purposes of slaughter”. 


There appears no support in law or common understanding for 
respondent’s claim that he became a packer because the price he 
received for the livestock he sold was based partly on what later 
happened to the livestock. He is and was a dealer, not a packer. 


The only dispute in this proceeding being whether respondent 
is a packer and thus not subject to regulation as a livestock dealer, 
and there being no contradiction of the material facts established 
by the evidence and outlined above in the findings, it is deemed 
unnecessary to further describe the pleadings, evidence, and pro- 
cedures herein. 


By continuing to buy and sell livestock in commerce without 
the required bond, after being fully informed over a long period 
of time that his operations clearly required registration and 
bonding, respondent willfully violated section 312 (a) of the act 
(7 U.S.C. 218 (a)) and sections 201.29 and 201.30 of the regula- 
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tions (9 CFR 201.29, 201.30), for which the order below should 
be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the act and the regulations thereunder without filing and main- 
taining a reasonable bond or its equivalent, as required. 


Respondent is suspended as a registrant under the act for 30 
days and thereafter until he complies fully with the bonding re- 
quirements. When he brings himself into compliance with such 
requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension after the 30 days. 


This order shall become effective on the sixth day after service 
on respondent and copies hereof shall be served on the parties. 


(No. 12,531) 


In re JORDAN MEAT AND LIVESTOCK COMPANY. P&S Docket No. 
4144. Decided June 10, 1969. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 29, 1969, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated certain provisions of the Act and 
the regulations thereunder (9 CFR 201.1 et seq.). 
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Respondent has filed an answer in which it admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report 
of the Hearing Examiner, and for the purposes of this proceed- 
ing and for such purposes only, consents to the issuance of a 
specified order with findings of fact and conclusions based on the 
allegations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Jordan Meat and Livestock Company, hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at P. O. Box 1084, Salt Lake City, Utah 
84115. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, and in other transactions at divers 
other times during the period from January 11, 1968 through 
January 6, 1969, purchased livestock in commerce and failed to 
pay, when due, the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has violated section 202(a) of the 
Act (7 U.S.C. 192(a)), and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees direct- 
ly or through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from 
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failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,532) 


W. H. HODGES AND COMPANY, INC. v. MILTON “MICKEY” MESECKE 
and NOLAN MESECKE. P&S Docket No. 4026. W. H. HoDGEs 
AND COMPANY, INC. v. MILTON “MICKEY” MESECKE. P&S 
Docket No. 4028. Decided June 13, 1969. 


Default orders 


Reparation awarded as claimed in complaints, but any amount recovered by 
complainant from any claims company for lost cattle shall be deducted 
from the amount owing. 

Complainants pro se. 


Dona S. Kahn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
These are reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). 


In complaints filed on March 22, 1968, it is alleged that (1) the 
respondents in Docket. No. 4026 owe complainant $4,132.60 as the 
balance of the purchase price of 138 calves purchased by, and 
shipped on February 21, 1968, from Alabama to, respondents at 
Marshall Stock Yards, Marshall, Texas, payment on a check 
dated March 2, 1968 in that amount ($4,132.60) having been 
stopped by respondent Milton Mesecke; and (2) the respondent 
in Docket No. 4028 owes complainant $2,450.30, the balance of 
the purchase price of 120 calves purchased by, and shipped on 
February 23, 1968, from Alabama to, respondent Milton Mesecke 
at Marshall Stock Yards, Marshall, Texas. In the latter trans- 
action, respondent Milton Mesecke had issued a check dated 
March 8, 1968, in the amount of $10,583.48, representing pay- 
ment for 119 calves, claiming one animal short upon receipt. 


Respondent Milton Mesecke stopped payment on this check, and 





W. H. HODGES AND COMPANY, INC. v. MESECKE 693 
Cite as 28 A.D. 692 


complainant was able to obtain $8,219.84 from the proceeds of 
resale by respondent of 102 of the calves. The eighteen remaining 
animals were lost in connection with a trucking accident from 
Marshall, Texas to another point in Texas. Complainant’s claim 
for $2,450.30 is based on the balance owing from the original 
purchase price of $10,670.14. 


Applicable copies of the complaints and copies of the investi- 
gation reports, prepared by the Packers and Stockyards Adminis- 
tration and filed in these proceedings pursuant to the rules of 
practice (9 CFR 202.40) were served upon respondent Milton 
Mesecke on June 26, 1968, and respondent Nolan Mesecke on 
June 22, 1968. Both investigation reports were served upon com- 
plainant on June 20, 1968. 


Respondents failed to file any answers, although at the time of 
service of the complaints, they were notified in writing that under 
the rules of practice (9 CFR 202.41(c)), failure to answer is 
deemed an admission of the facts alleged in the complaints. Ac- 
cordingly, the issuance of orders in these proceedings is appro- 
priate pursuant to section 202.41(d) of the rules of practice (9 
CFR 202.41 (d)). 


The complaints were timely filed and served upon the respond- 
ents, and the facts alleged therein are hereby adopted as findings 
of fact of this order. The respondents were at all times material 
herein, individually engaged in the business of a dealer, buying 
and selling livestock in commerce for their own accounts. Their 


failure to pay the full purchase price for livestock purchased by 
them in commerce constitutes violations of the Act on the basis 
of which reparation may be awarded with interest. Pack v. Rouse, 


24 A.D. 587 (1965). 


It is hereby ordered that within 30 days from service of this 
order, respondents Milton and Nolan Mesecke shall jointly and 
severally pay complainant the sum of $4,132.60, and respondent 
Milton Mesecke individually shall pay complainant $2,450.30, 
with interest on both amounts at the rate of 6% per annum 
from April 1, 1968, until paid. Of course, any amount recovered 
by complainant from any claims company for the 18 lost head 
shall be deducted from the amount owing. 


Copies hereof shall be served upon the parties. 
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(No, 12,533) 


In re MARKET AGENCIES AT FORT WORTH STOCK YARDS. P&S 
Docket No. 445. Decided June 16, 1969. 


Modification of rates and charges 


Respondents are authorized to modify the current schedule of rates and 
charges as requested and to assess such charges up to and including 


May 31, 1971. 


Paul M. Donovan for Packers and Stockyards Administration. 
S. S. Shultz, Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 


Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 


are now operating under an order issued on May 7, 1968 (27 


A.D. 587), continuing in effect to and including May 31, 1970, 
an order issued on February 7, 1966 (25 A.D. 166), authorizing 
assessment of the current temporary schedule of rates and 


charges, 
On April 23, 1969, a petition was filed on behalf of the re- 


spondents requesting authority to modify, as soon as possible, the 
current temporary schedule of rates and charges in certain re- 


spects, and requesting that the current schedule, as so modified, 


be continued in effect to and including May 31, 1971. Notice of 


the petition and its contents was published in the Federal Regis- 
ter on May 27, 1969 (34 F.R. 8209), and, although interested 
persons were afforded an opportunity to indicate a desire to be 


heard in the matter, no interested person notified the Hearing 


Clerk of a desire to be heard. 


The Packers and Stockyards Administration by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including May 


31, 1971, unless modified or extended by further order before 
that date. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 


as requested in the petition filed on April 23, 1969, and to assess 
such current schedule, as so modified, during the life of this order. 
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The respondents, which must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 


less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on the sixth day after its 


date of signature and remain in effect to and including May 31, 


1971, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 12,534) 


In re MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 
1558. In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK 
YARDS. P&S Docket No. 1532. Decided June 17, 1969. 


Proceeding vacated and dismissed 


Since the market agencies are no longer operating at the Mississippi Valley 
Stockyards, and the facility no longer meets the definition of a stock- 
yard and the facility has been deposted, the proceeding is vacated and 


dismissed, 
Paul M. Donovan for Packers and Stockyards Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


These are rate proceedings under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). By an order dated 
May 20, 1946, in P. & S. Docket No. 1558, then entitled In re 
Mississippi Valley Stock Yards, the Secretary prescribed maxi- 


mum rates and charges to be assessed by the respondent. By an 
order dated January 13, 1944, in P. & S. Docket No. 1532, then 


entitled In re Leo Hardy, doing business as Leo Hardy Live Stock 
Commission Company, et al., the Assistant to the War Food 
Administrator prescribed maximum rates and charges for market 


agencies at the Mississippi Valley Stock Yards, St. Louis, Mis- 
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souri. Both of the above-mentioned basic orders were modified by 
subsequent orders issued from time to time. 


The Packers and Stockyards Administration, by its attorney, 


filed a recommendation in which it is stated that the Administra- 
tion has made a study with respect to the Mississippi Valley Stock 


Yards. It is further stated that the Administration has ascertain- 
ed that there are no market agencies subject to the Act presently 


operating at said Mississippi Valley Stock Yards; that the facil- 


ity no longer meets the definition of a stockyard under the Act 
(7 U.S.C. 202); and that the facility has been deposted. There- 


fore, the Administration recommends that the orders now in 
effect in these proceedings be vacated and the proceedings dis- 


missed, without prejudice. 


Accordingly, the basic orders and any other orders in effect as 
of the effective date of this order are hereby vacated and these 
proceedings are hereby dismissed, without prejudice. 


Under the circumstances, it is found that notice and other 


public procedure are unnecessary. The Packers and Stockyards 


Act provides that orders of this nature shall not become effective 
in less than five days after their date. Since this order terminates 
the proceedings, it is in the nature of a relief of restrictions. Ac- 


cordingly, this order may be made effective in less than 30 days, 


This order shall become effective on the sixth day after its 
date of signature. 


(No. 12,535) 


COLTHARP’sS LIVESTOCK MARKET v. MILTON MESECKE. P&S Docket 
No. 4023. Decided June 18, 1969. 


Delivery—Quantity—Unauthorized application of payment 


Where evidence establishes that respondent purchased 26 head of cattle and 
took delivery thereof, rather than 7 head as alleged, respondent is liable 
for the purchase price of the 26 head less amount already paid complain- 


ant for the 7 head. As respondent is not liable for price of cattle pur- 


chased for his father’s account, respondent having acted as agent of a 


disclosed principal in that transaction, complainant was not justified in 
applying part of respondent’s payment to that purchase and must give 
credit therefor to respondent’s account. 


a 
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Complainant pro se. 
Robert M. McHale, Lake Charles, La., for respondent. 
Noel Portnoy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In an in- 
formal complaint filed on February 16, 1968, it is alleged that re- 


spondent owes complainant $2,742.33 for 26 head of livestock 
purchased on December 5, 1967. 
A copy of the complaint and a copy of the investigation report, 


prepared by the Packers and Stockyards Administration of this 


Department and filed in this proceeding pursuant to section 
202.40 of the rules of practice (9 CFR 202.40), were served upon 
respondent on May 29, 1968. A copy of the investigation report 


was served upon complainant on May 27, 1968. 


Respondent filed an answer in which he denies that he still 
owes complainant any amount of money and asserts that he only 
took possession of 7 of the 26 head, that he paid for these 7 head 
and that he did not take the remaining 19 head because com- 


plainant did not have the necessary health papers. Respondent re- 
quested an oral hearing. 


Prior to the hearing set for October 1, 1968, respondent with- 
drew his request for oral hearing and both parties agreed to 


disposition of the matter under the shortened procedure (9 CFR 


202.17), to be based upon the pleadings and the report of investi- 


gation. No further papers were filed by the parties. (9 CFR 
202.53, 202.17). 


FINDINGS OF FACT 


1. Complainant, Coltharp’s Livestock Market, DeRidder, Louis- 
iana, is now, and was at all times material herein, engaged in the 
business of a market agency, registered with the Secretary to sell 


livestock on a commission basis at the Coltharp’s Livestock 


Market, a posted stockyard under the Act, hereinafter referred 
to as the stockyard. 


2. Respondent, Milton Mesecke, Rogers, Texas, is an individual 
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who was at all times material herein, engaged in the business of 
a dealer, buying and selling livestock in commerce for his own 
account. 


8. On December 5, 1967, respondent purchased for his own 
account 26 head of cattle at the stockyard, including 7 calves and 
19 cows, at a total cost of $2,742.33. Respondent issued a check 


in this amount, but later stopped payment on it. 


4. Also on December 5, 1967, respondent purchased 5 calves 
at the same stockyard for his father’s account, diclosing to com- 
plainant that this purchase was for his father’s account. The 
record does not show any agreement or understanding between 


complainant and respondent, that respondent would be personally 
liable for the price of these 5 calves. No claim has been made in 
this proceeding, based on this purchase of 5 calves. 


5. On December 6, 1967, respondent returned to the stockyard, 
and with the help of the weighmaster and another employee at 
the market, respondent loaded 31 head of cattle onto his truck, 
5 head of which were the calves purchased for his father’s ac- 
count. Respondent left the stockyard with 31 head. 


6. On or about December 19, 1967, respondent paid $642.00 to 
complainant, on account of the 7 calves which he admits he re- 
ceived on the purchase for his own account. Complainant credited 
$470.00 of this, on account of the purchase of 5 calves for re- 
spondent’s father’s account. 


7. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure to pay in connection with the purchase of livestock 
in commerce constitutes an unjust practice in violation of the Act 
on the basis of which reparation may be awarded. Billings Live- 
stock Commission Company, Inc. v. Powell, 22 A.D. 793 (1963). 
Respondent claims he was justified in refusing to pay since he did 
not take possession of the cows in issue. The record does not 
support his contention. All the documentary evidence shows a 
sale of 26 head (7 calves, 19 cows) to respondent and two em- 
ployees of the stockyard stated in affidavits that they personally 
helped load all 26 head, together with the 5 calves for his father. 


It is therefore concluded that on the basis of the record, re- 
spondent purchased 26 head of livestock at the stockyard on 
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December 5, 1967, received delivery of all 26 head on December 
6, 1967, and is liable for the full purchase price. 


Respondent is not personally liable for the price of the 5 calves 
purchased for his father’s account, having acted as agent of a 
disclosed principal in that purchase, Pearl City Sale Barn v. 


Groth et al., 23 A.D, 315 (1964), and there being no agreement or 
understanding that he would be so liable. Hence, complainant 
was not justified in applying part of the $642.00 to that purchase, 
and must give credit for that amount, on account of the 26 head 
purchased and received for respondent’s account. 

Thus, the unpaid balance on account of the purchase of 26 head 
of cattle for respondent’s account, would be $2,100.33. 


ORDER 


Respondent shall pay, within 30 days from the date of this 
order, as reparation, the sum of $2,100.33, with interest thereon 
at the rate of 6% per annum from January 1, 1968, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,536) 


In re LESTER V. HARDY, d/b/a LES HARDY AND SONS, a/k/a VAL- 
LEY PACKING Co. P&S Docket No. 4143. Decided June 18, 
1969. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Susan W. Reeves for complainant. 
Jeffs and Jeffs, Provo, Utah, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 25, 1969, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
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and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On May 21, 1969, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Lester V. Hardy, d/b/a Les Hardy and Sons, a/k/a 
Valley Packing Co., hereinafter referred to as the respondent, is 
an individual whose address is 480 North 150 East Circle, Spring- 
ville, Utah 84663. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
Act. 


2. Respondent, in connection with his operations as a packer 
in the 12 transactions in the Complaint, and in other transactions 
at divers other times during the period from July 9, 1968, 
through December 26, 1968, purchased livestock in commerce 
and failed to pay, when due, the full purchase price of such live- 
stock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


Respondent, in connection with his operations as a packer, 
shall cease and desist from failing to pay, when due, the full 
purchase price of livestock purchased in commerce. 


This order shall become effective on the first day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 12,537) 


WOODWARD LIVESTOCK AUCTION MARKET v. ENRIQUE ROMAY, 
d/b/a SANTA GABRIALA FARMS and CHARLES THOMSEN. 
P&S Docket No. 4015. Decided June 18, 1969. 


Agent—Undisclosed principal 


Where the evidence establishes that an agency relationship existed between 
the respondents, they are jointly and severally liable to complainant for 
the livestock purchased by the agent-respondent for his undisclosed 
principal. 

William M. Harman, Waco, Texas, for complainant. 

Franklin T. Graham, Brownsville, Texas, for respondent Enrique Romay. 
Respondent Charles Thomsen pro se. 
W. A. Bolding, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). This proceed- 
ing was instituted by a complaint filed on February 16, 1968, in 
which the complainant seeks reparation in the sum of $5,535.46, 
the purchase price of 24 bulls. The complaint alleges that re- 
spondent Charles Thomsen purchased the 24 bulls at complain- 
ant’s auction market on November 17, 1967, and that respondent 
Enrique Romay failed to pay a draft drawn and delivered to 
complainant by Charles Thomsen as agent for respondent Enrique 
Romay, in payment for the 24 bulls. Respondent Enrique Romay 
resold the 24 bulls and received the proceeds. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Administration of the 
Department of Agriculture and filed in this proceeding as pro- 
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vided by the regulations (9 CFR 202.40), were served upon each 
respondent on April 25, 1968. On the same day a copy of the in- 
vestigative report was served upon the complainant. 


Respondent Enrique Romay filed an answer on May 16, 1968, 
alleging that he did not authorize respondent Thomsen to pur- 
chase any chattels at complainant’s auction market or to act as 
his agent, and alleged that he purchased cattle from respondent 
Thomsen, and that payments of sums in excess of the amount 
claimed had been made to both complainant and respondent 
Thomsen. No answer to the complaint or reply to the answer was 
filed by respondent Charles Thomsen in the case. 


An oral hearing was requested by complainant and was held at 
Waco, Texas, on November 19, 1968. W. A. Bolding, Office of the 
General Counsel of this Department, served as Presiding Officer. 
Mr. William M. Harman, attorney, Waco, Texas, represented the 
complainant, and Mr. Franklin T. Graham, attorney, Brownsville, 
Texas, represented respondent Enrique Romay. Respondent 
Charles Thomsen appeared at the hearing and testified in behalf 


of the complainant and for himself. Mr. J. C. Holmes, Jr., com- 
plainant’s owner and manager, testified for complainant, and re- 


spondent Romay appeared and testified upon complainant’s re- 


quest and in his own behalf. The parties did not file briefs but 
made oral arguments at the hearing. 


FINDINGS OF FACT 
1. Complainant, Woodward Livestock Auction Market, Wood- 


ward, Oklahoma, is a corporation owned and managed by J. C. 
Holmes, Jr. and during all times mentioned herein was registered 
under the Act with the Secretary of Agriculture as a market 
agency. 


2. Respondent Enrique Romay, 295 Jacaranda, Brownsville, 
Texas, an individual doing business individually and under the 
name of Santa Gabriala Farms, was at all times material herein 


engaged in the business of a dealer, buying and selling livestock 
in commerce for his own account. 


3. Respondent Charles Thomsen, Camargo, Oklahoma, an in- 
dividual, was at all times material herein engaged in the business 


of a dealer, buying and selling livestock in commerce for his own 
account, 
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4. On or about November 17, 1967, at the Woodward Livestock 
Auction Market, Woodward, Oklahoma, a posted stockyard sub- 
ject to the Act, respondent Thomsen, in his name, purchased 24 
bulls for the total price of $5,532.46. The 24 bulls were purchased 
by respondent Thomsen for the account of respondent Romay. 
However, at the time of purchase, respondent Thomsen had not 
advised complainant that the bulls were being purchased for the 
account of another. On November 24, 1967, Thomsen delivered to 
complainant a draft on the First National Bank of Brownsville, 
Texas, signed “Ing. Enrique Romay, Inc. W. by Charles Thomsen” 
in the sum of $5,535.46, payable to Woodward Livestock and 
against the account of Santa Gabriala Farms, First National 
Bank, Brownsville, Texas, in payment for the 24 bulls and a $3.00 
charge. This draft was issued on a printed form furnished re- 
spondent Thomsen by respondent Romay and was drawn in the 
manner directed by respondent Romay. Complainant delivered 
this draft to its bank in Woodward, Oklahoma on November 27, 
and it was held by the Brownsville, Texas bank for payment until 
December 29, 1967, at which time it was returned to complain- 
ant’s bank unpaid, with the notation on the draft “Customer re- 
fused to come in. Acc’t closed by bank.” Complainant was obliged 
to take up the draft and neither of respondents have paid com- 
plainant for the 24 bulls. 


5. Upon delivery of the draft to complainant, the 24 bulls, 
along with seven other bulls purchased by Thomsen for Romay 
at another auction sale, were shipped by truck from Woodward, 
Oklahoma to respondent Enrique Romay at Brownsville, Texas, 
with health certificates made in the name of Enrique Romay. The 
24 bulls were received and sold by Romay and the proceeds re- 


ceived were retained by respondent Romay. 


6. On previous occasions, October 6 and October 9, 1967, re- 
spondent Romay appeared at complainant’s auction market with 
respondent Thomsen, at which times Thomsen, in his name, 
purchased livestock for Romay and for which Romay made pay- 
ment by personal check. On October 23, 1967, Thomsen drew a 
draft upon Romay in payment for cattle purchased by him for 
Romay. The draft was drawn by Thomsen on the account of 
Gabriala Farms in the First National Bank of Brownsville, 
Texas, which draft was paid by the Brownsville bank. 
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7. There remains unpaid the purchase price of the 24 bulls in 
the sum of $5,535.46, which amount is due and owing the com- 
plainant. 


8. The complaint was filed within ninety days of the accrual 
of the cause of action. 


CONCLUSIONS 


The complainant has not been paid for the 24 bulls purchased 
at its sale on November 17, 1967. A failure to pay in connection 
with a purchase of livestock in commerce at a posted stockyard 
constitutes an unjust practice in violation of the Act on the basis 


of which reparation may be awarded. Garland C. Houck, et al. v. 
Lester Davis, et al., 23 A.D. 939 (1964). 


It is undisputed that respondent Thomsen purchased the 24 
bulls at complainant’s auction in his own name without first ad- 
vising complainant that he was acting as agent for respondent 
Romay. The law is well settled that where goods are purchased 
by an agent for an undisclosed principal the latter may be held 
liable for the debt when he is discovered, where the purchase is 
within the scope of the agency. The fact that the agent for the 
undisclosed principal also could be held liable in no way alters the 


rule. Schnell Livestock v. Martin Livestock, 22 A.D. 388 (1963). 


The admitted fact that respondent Romay had, prior to this 
transaction, paid for cattle purchased for him by Thomsen at 
complainant’s auction market and had recently honored a draft 
drawn on him by respondent Thomsen for cattle purchases does 
not, of itself, prove that Thomsen was acting in this transaction 
as agent of Romay. However, these facts, together with the fact 
that Romay did not reject but received the 24 bulls, sold them and 
retained their proceeds, ratifies the agency and accepts the pur- 
chase as made in his behalf, thereby causing him to become liable, 
jointly and severally, with the agent Thomsen who had not dis- 
closed his principal, for the purchase price of these cattle. See 


Villines v. Moberg, 24 A.D. 64 (1965). 


Respondent Thomsen failed to file an answer to the complaint, 
which constitutes an admission of the facts alleged in the com- 
plaint as provided in the Rules of Practice (9 CFR 202.41). His 


testimony given at the oral hearing supports the allegations of 


the complaint and it is concluded that the acts of respondent 
Romay and respondent Thomsen, constitute an unjust practice 
in violation of the Act and the complainant is entitled to repara- 


wae@wrwa. S&S t * 


ARNOLD YOUNG 705 
Cite as 28 A.D. 705 


tion from both respondents. Of course, satisfaction of the full 
amount of the claim from either respondent, discharges the 
claim. 


ORDER 


Within thirty days from the date of this Order, respondents 
Enrique Romay and Charles Thomsen, shall, jointly and severally, 


pay to complainant as reparation the sum of $5,535.46, with 
interest thereon at the rate of six percent (6%) per annum from 


January 1, 1968, until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,538) 


In re ARNOLD YOUNG. P&S Docket No. 4127. Decided June 18, 
1969, 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 


Ronald M. Gaswirth for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 
The recommended decision and order of the hearing examiner 
filed May 20, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 
This order shall become effective on the sixth day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C, 181 
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et seq.). The respondent is charged in a Complaint filed March 
11, 1969, with violating the act and the regulations issued there- 
under. On April 17, 1969, the respondent filed an answer, the 


contents of which are described in the Findings of Fact and Con- 
clusions, infra. 


PROPOSED FINDINGS OF FACT 
1, (a) Arnold Young is an individual whose address is 108 
Meadow Lane, Groesbeck, Texas 76642. 


(b) Respondent at all times material herein was: 
(1) Engaged in the business of buying livestock in com- 
merce on a commission basis and buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 


performance of his livestock obligations under the Act was 
terminated on July 6, 1968. Respondent was notified by certified 
mail on or about June 19, 1968, of such termination date and was 


informed that if he continued his livestock operations after July 


6, 1968, without bond coverage, as required under the Act and 


the regulations, he would be in violation of section 312 of the 
Act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has con- 


tinued to engage in the business of a dealer and market agency, 


buying and selling livestock in commerce for his own account and 


buying livestock in commerce on a commission basis, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired under the Act and the regulations. 


8, In a letter filed April 17, 1969, the respondent stated he was 


in hopes of obtaining a satisfactory bond to be written by the 
Dallas, Texas, Branch Office of Continental National American 
Insurance Company of Chicago, Illinois. However, as complainant 


points out, such company is not an insurance company approved 


by the Treasury Department of the United States and, moreover, 


in the event the said company issues a bond for respondent, such 
bond would not be acceptable. It appears, therefore, that respond- 
ent has continued to violate the act and the regulations by operat- 


ing his livestock business without a good and sufficient bond. 
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PROPOSED CONCLUSIONS 


By reason of the facts found above, respondent has wilfully 


violated section 312(a) of the Act (7 U.S.C. 213(a)) and sections 
201.29 and 201.30 of the Regulations (9 CFR 201.29 and 201.30). 


PROPOSED ORDER 
Respondent shall cease and desist from engaging in business 


in commerce in any capacity for which bonding is required under 


the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under the Act until 


he complies fully with the bonding requirements under the Act 
and the regulations. When respondent has complied with such 
requirements, a supplementary order will be issued in this pro- 


ceeding terminating this suspension. 


(No. 12,539) 


In re BUB DAVIS PACKING, INC. P&S Docket No, 4125, Decided 
June 18, 1969. 


Packer—Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 


full purchase price of livestock purchased in commerce and from issuing 
insufficient funds checks in payment of such livestock. 


James S. Krzyminski for complainant. 
Herbert L. Perlman, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
DECISION AND ORDER 


The recommended decision and order of the hearing examiner 
filed May 13, 1969, to which respondent did not file exceptions, 


are adopted as the final decision and order in this proceeding. 


Copies hereof shall be served upon the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by a 
complaint filed February 25, 1969 by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. Respondent is a packer under the act and is charged 


with failing to pay, when due, the full purchase price of livestock 


purchased in commerce and with issuing checks in purported 
payment for livestock purchased in commerce without having 
sufficient funds on deposit in the bank account on which such 


checks were drawn, in violation of the act and the regulations 


issued thereunder. A copy of the complaint and a copy of the 
rules of practice were served upon respondent March 1, 1969. 


At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 


after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 


would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice 
respondent has not filed an answer. On April 1, 1969, complainant 


recommended, in effect, that the respondent be found to have 


violated the act and the regulations issued thereunder as charged 


and be ordered to cease and desist from such violations. The 
matter was referred to Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 


culture, for the preparation of a report without further investiga- 


tion or hearing pursuant to section 202.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 
1, Respondent, Bub Davis Packing, Inc., is a corporation with 


its principal place of business located at 118 N. Laurel, Luling, 
Texas. Respondent is, and at all times material herein was, a 
packer within the meaning and subject to the provisions of the 
act and engaged in the business of buying livestock in commerce 


for purposes of slaughter. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, 
the full purchase price of such livestock. 
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Date of 
Purchase 


1968 


November 


November 
Unknown 
November 


November 
November 


November 
November 


November 
November 


November 
November 


November 
November 


November 


November 
November 


November 


November 


November 


11 


18 


15 


22 
19 


26 
20 


27 


27 
21 


22 


23 


25 
25 


26 


29 


30 


No. of 
Head 


13 


25 
13 
20 


13 
28 


26 
41 


19 
27 


18 
40 


29 
39 


28 


12 
22 


26 


14 


50 
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Purchase 
Price 


$1,394.49 


2,348.26 
1,086.01 
2,645.72 


1,918.48 
3,410.85 


3,736.64 
5,413.18 


1,925.74 
8,774.31 


2,534.99 
5,504.56 


3,613.07 
4,601.57 


2,523.21 


2,622.07 
3,365.56 


3,461.01 


1,767.82 


6,155.75 


Purchased At or From 


Flatonia Livestock Commission 
Company, Flatonia, Texas 


” 


Jackson County Livestock 
Exchange, Edna, Texas 


” 


Bryan Livestock Commission 
Co., Inc., Bryan, Texas 


” 


Seguin Cattle Company 
Seguin, Texas 


” 


Wharton County Livestock 
Market, Wharton, Texas 


Karnes County Livestock 


Exchange, Kenedy, Texas 


The Lometa Commission 


Company, Lometa, Texas 
Angleton Livestock Commission 
Co., Inc., Angleton, Texas 
Gonzales Commission Company 


Gonzales, Texas 


Capital Livestock Commission, 
Inc., Austin, Texas 

Live Oak Livestock Auction, 
Inc., Three Rivers, Texas 


Cotulla Livestock Commission 
Co., Inc., Cotulla, Texas 


Caldwell County Livestock 


Exchange, Luling, Texas 
Gonzales Commission Company 
Gonzales, Texas 


3. As of February 24, 1969, there remains unpaid by respond- 


ent a total of $63,803.29 for the livestock purchases set forth in 
Finding of Fact 2. 


4. In connection with its operations as a packer, respondent on 
or about the dates and in the transactions set forth below issued 


checks in purported payment for livestock purchased in commerce, 


which checks were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account on which such checks were drawn. 
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Date of Date of No. of Purchased At Amount of 
Purchase Check Head or From Check 
1968 


October 2 October 9 40 Seguin Cattle Company $3,750.14 
Seguin, Texas 
November 20 November 27 41 - 5,413.18 
November 11 Unknown 13 Flatonia Livestock 1,394.49 
Commission Company, 
Flatonia, Texas 
November 18 November 25 25 Pe 2,348.26 
November 20 November 27 27 Wharton County Livestock 3,774.31 
Market, Wharton, Texas 
November 22 November 29 29 The Lometa Commission 3,613.07 
Company, Lometa, Texas 
November 23 Unknown 28 Gonzales Commission 2,523.21 
Company, Gonzales, Texas 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent violated section 202(a) of the act (7 U.S.C. 192(a)) 
and section 201.43(b) of the regulations issued thereunder (9 
CFR 201.43 (b) ). See, e.g., In re Fotenos Brothers, a/k/a Fotenos 
Bros. Meat Co., Inc. and Fotenos Bros. Meat Co., 27 A.D. 1429 
(1968) and cases cited therein. By reason of the facts set forth 
in Finding of Fact 4, respondent also violated such section of the 
act. See, e.g., In re Middletown Beef Co., Inc., and Samuel Cohen, 
26 A.D. 858 (1967); In re Valley Meat Company, Inc., 27 A.D. 
248 (1968). Respondent should be ordered to cease and desist 
from such violations, as recommended by complainant. 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, direct- 
ly or through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from 
(1) failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and (2) issuing checks or drafts in pay- 
ment for livestock purchased in commerce without maintaining 
sufficient funds on deposit in the bank account on which they are 
drawn to pay such checks or drafts when presented for payment. 


(No. 12,540) 


In re AL SouKUP. P&S Docket No. 4149. Decided June 25, 1969. 
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Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Susan W. Reeves for complainant. 
John V. O’Donnell, Ellsworth, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 2, 1969, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


On May 22, 1969, respondent filed an answer in which he ad- 
mits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
respondent be issued. Complainant has also recommended that 
respondent not be suspended as a registrant under the Act, be- 
cause respondent has complied with the bonding requirements of 
the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Al Soukup, hereinafter referred to as the respondent, 
is an individual, whose address is Wilson, Kansas 67490. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the Act was termi- 








712 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 712 


nated on February 13, 1969. Respondent was notified by certified 
mail on or about January 22, 1969, of such termination date and 
was informed that if he continued his livestock operations after 
the date of such termination without bond coverage, as required 
under the Act and the regulations, he would be in violation of 
section 312 of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such no- 
tice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and regulations without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and the 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 12,541) 


In re D. L. MAGEE, d/b/a HUBBARD AUCTION SALE. P&S Docket 
No. 4146. Decided June 25, 1969. 


Market agency—Shippers’ proceeds—Cease and desist—Consent 


Respondent is ordered to cease and desist from using shippers’ proceeds for 
unauthorized purposes, failing to maintain properly his account for 
shippers’ proceeds and failing to make deposits promptly to such account. 
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Samuel J. Harris for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 30, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a speci- 
fied order with findings of fact and conclusions based on the al- 
legations of the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) D. L. Magee, d/b/a Hubbard Auction Sale, hereinafter 
referred to as the respondent, is an individual whose principal 
place of business is located at Hubbard, Texas 76648. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Hubbard Auction Sale stockyard, Hubbard, Texas, a 
posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce, and as a dealer to 
buy and sell livestock in commerce. 


2. (a) Respondent, during the month of November, 1968, failed 
to maintain and use properly his custodial account for shippers’ 
proceeds, thereby endangering the faithful and prompt account- 
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ing for and payment of the portions thereof due the owners or 
consignors of livestock. | 
) 


(b) As of November 1, 1968, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$72,752.82, and had to offset such checks, cash in said bank ac- 
count in the amount of $28,265.45, no deposits in transit and 
current proceeds receivable in the amount of $11,452.13, result- 
ing in a deficiency of $33,035.24 in funds available to pay ship- 
pers’ proceeds. | 


(c) As of November 7, 1968, respondent had outstanding 
checks drawn on his custodial account in the amount of 
$122,489.60, and had to offset such checks, cash in said bank 
account in the amount of $45,461.28, no deposits in transit and 
current proceeds receivable in the amount of $38,540.95, result- 
ing in a deficiency of $38,487.40 in funds available to pay ship- 
pers’ proceeds. 


(d) During the period from January 17, 1966, to October 
28, 1968, in connection with the transactions set forth in sub- 
paragraph (d) of paragraph II of the complaint, respondent sold 
livestock at the stockyard on a commission basis and failed to 
deposit in his custodial account for shippers’ proceeds, on or be- 
fore the third business day following the sale of such consigned 


livestock, an amount equal to the proceeds receivable therefrom. | 


————— 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
it is concluded that respondent has violated sections 307 and 
312(a) of the Act (7 U.S.C. 208, 213(a)), and sections 201.40, 
201.41, and 201.42 of the regulations (9 CFR 201.40, 201.41, 
201.42). Inasmuch as respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) making such use 
of shippers’ proceeds in his possession or control as will in any 
manner endanger or impair the faithful and prompt accounting 


therefor and payment of the portions thereof due to the person 
or persons entitled thereto; (2) failing to deposit in his custodial 
account for shippers’ proceeds, on or before the third business 
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day following the sale of consigned livestock, an amount equal 
to the proceeds receivable from the sale of such consigned live- 
stock; and (38) failing to otherwise maintain his “Custodial Ac- 
count for Shippers’ Proceeds” in conformity with the provisions 


of section 201.42 of the regulations. 

This order shall become effective on the sixth day after service 
thereof upon respondent. Copies hereof shall be served upon the 
parties. 


(No, 12,542) 


In re St. LouIS NATIONAL STOCKYARDS COMPANY. P&S Docket 
No. 1246. Decided June 26, 1969. 


Continuation of rates and charges 


Respondent is authorized to continue its current schedule of rates and 


charges up to and including June 30, 1971. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on May 31, 1967 (26 A.D. 
556), continuing in effect to and including June 30, 1969, an 
order issued on November 16, 1965 (24 A.D. 1482), authorizing 
assessment of the current temporary schedule of rates and 
charges. 


By a petition filed on May 20, 1969, the respondent requested 
that the current temporary schedule of rates and charges be 


extended to and including June 30, 1971. 


Prior to the issuance of the order of November 16, 1965, au- 
thorizing increases in the rates and charges, notice of the peti- 


tion therefor was published in the Federal Register, and, al- 
though interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
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notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase of rates and 


charges lawfully prescribed by the Secretary or any rates and 


charges for services not heretofore covered by order, it is found 


that further notice and public procedure on this order are un- 
necessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of November 16, 1965, is continued in effect during the 
life of this order. 

The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on July 1, 1969. The Packers and Stockyards Act pro- 


vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 


effective may adversely affect the marketing of livestock. Accord- 


ingly, good cause is found for making this order effective in less 
than 30 days. 


This order shall become effective on July 1, 1969, and remain 


in effect to and including June 30, 1971, unless modified or ex- 
tended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT 


(No. 12,543) 


STATESVILLE REGIONAL FEEDER CALF ASSOCIATION v, ROBERT 


MARTIN, TROY MARTIN, and MURLEEN C. WILLIAMS. P&S 
Docket No. 3708. Order issued June 9, 1969. 


(No, 12,544) 


JOHN NORTON FARMS v. BOONE LIVESTOCK Co. P&S Docket No. 
4029. Order issued June 138, 1969. 
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DISMISSAL OF DISCIPLINARY COMPLAINT—ON MOTION 
OF COMPLAINANT 


(No. 12,545) 


In re LEONARD ORLANDO. P&S Docket No. 4129. Order issued 
June 2, 1969. 
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J. R. Crouch, Las Cruces, New Mexico, for respondent. 
Elbert A. Cole, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on March 15, 1967. The 
formal complaint was filed on October 18, 1967. Complainant 
requests an award in the amount of $36,486.50, which is alleged 
to be due from respondent in connection with transactions be- 
tween the parties from March through November 1966 involving 
onions in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on December 18, 1967. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on December 20, 1967. Re- 
spondent filed an answer to the formal complaint on January 8, 
1968, denying there was any sum owing to complainant by re- 
spondent on account of these transactions. 


An oral hearing was held at El Paso, Texas, on September 10, 
1968. Complainant was represented by its Secretary and Treas- 
urer, Herbert Bobo, who also testified. Respondent was represent- 
ed by counsel, who introduced the testimony of two witnesses. A 
brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant, Guy Hawkins, Inc., is a corporation whose ad- 
dress is 1315 East 7th Street, Los Angeles, California. 


2. Respondent is an individual, Mrs. Jimmie L. Fisher, doing 
business as El] Paso Brokerage & Marketing Service, whose ad- 
dress is 708 East Overland Street, E] Paso, Texas. At the time of 
the transactions involved herein, respondent was licensed under 
the act. 


3. On or about March 7, 1966, respondent, complainant and 
C. G. Pacheco entered into an agreement under the terms of 
which complainant agreed to advance Pacheco the sum of 
$20,000.00 for growing onions in New Mexico for shipment in 
interstate commerce. The agreement further provided the ad- 
vance would be repaid in the amount of $10,000.00 out of pro- 
ceeds from the sale of Pacheco’s June crop of onions and 
$10,000.00 out of proceeds from the sale of his September crop 
of onions. Complainant was also given exclusive rights to sales 
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in Los Angeles at a brokerage fee of 15¢ per bag plus a brokerage 
fee of 5¢ per bag on all remaining sales made by respondent. 


4. At various times during the period from March 10, 1966, 
to June 28, 1966, complainant advanced the sums of $20,000.00 
for growing and harvesting onions, $1,000.00 for constructing 
a storage shed and $3,230.00 for an onion topper. The advances 
for growing and harvesting onions and for constructing a storage 
shed were made to Pacheco through respondent. The advance for 
the onion topper was made directly to Pacheco. 


5. On or about August 9, 1966, respondent, complainant and 
Pacheco entered into a supplemental agreement, the written con- 
firmation of which reads in pertinent part as follows: 


“When we met at your ranch near Deming, New Mexico, 
August 9th 1966, Mrs Jimmie Fisher, W. A. Imbach, Carmen 
Pacheco and Herbert P Bobo, we all acknowledged that the 
crops of onions were in jeopardy because of lack of funds 
for the harvest of the onions. We mutually agreed that all 
monies advanced for the harvest, whether by El Paso 
Brokerage Co. or Guy Hawkins Inc., would be returned to 
the one making the advance out of the funds received from 
the first sales of the onions as soon as collected for. 


“It was further acknowledged that Guy Hawkins, Inc., had 
loaned $20,000.00 to enable C. G. Pacheco to finish the 
growing of the onion crops—also $1,000.00 to help build 
a shed for storage and protection of the onions and also 
$3230.00 for a mechanical harvester to help harvest the 
onion crops—none of which has been paid to date from any 
of the previously harvested onions, making a total of 
$24,230.00 now due and also the agreed 5¢ brokerage on all 
the onions harvested and sold to date. 


“It was acknowledged and agreed by all parties present, 
that the $24,230.00 plus all other advances or supplies fur- 
nished by Guy Hawkins Inc., should be paid back to Guy 
Hawkins, Inc., out of the accounting of the first onions sold, 
whether sold by Guy Hawkins, Inc., or El Paso Brokerage 
Co.” 


6. At various times during the period from August 18, 1966, 
through September 1, 1966, complainant advanced the sums of 
$15,000.00 for harvesting onions and $6,280.75 for onion bags. 





} 
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The advances for harvesting onions were made to Pacheco 
through respondent. The advances for onion bags were made 
directly to Pacheco. 


7. During the period from June 23, 1966, through July 27, 1966, 
21,781 bags of onions were produced by Pacheco and sold through 
respondent for net returns of $19,626.49. During the period from 
August 24, 1966, through November 1, 1966, 58,789 bags of 
onions were produced by Pacheco and sold through respondent 
for net returns of $73,954.60. Respondent disbursed these returns 
to or for the account of Pacheco. 


8. The advances made by complainant, plus brokerage due 
complainant under the agreement, total $48,407.30. Payments 
and credits received by complainant total $11,920.80, leaving a 
balance due complainant of $36,486.50. 


9. The informal complaint was filed on March 15, 1967, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the hearing it was acknowledged by both parties and C. G. 
Pacheco that Pacheco is liable to complainant for the full amount 
of $36,486.50. The only issue presented for decision herein is 
whether respondent is also liable. 


Complainant contends that under the supplemental agreement 
between complainant, respondent and Pacheco, complainant was 
to be repaid all its advances of money and supplies out of the 
proceeds received from the first onions that were sold; that such 
funds came into respondent’s hands; and that respondent did not 
make the required payments to complainant. Respondent’s defense 
is that the proceeds in question were used to complete the harvest 
of Pacheco’s onions, with full knowledge of and without objection 
by complainant. 


From the supplemental agreement of August 9, 1966, as set 
forth in Finding of Fact No. 5, it is not clear whether respondent 
was to make payments to complainant out of the proceeds of first 
onions sold, or whether Pacheco was to make the payments. While 
it appears that all or most of the sales proceeds were initially 
received by respondent, they were, nevertheless, received by 
respondent for and on behalf of Pacheco. In this situation, it is 
doubtful that respondent would have been within her legal rights 
in paying over such funds to complainant without the authoriza- 
tion of Pacheco. In any event, the evidence before us is to the 
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effect that respondent and complainant communicated with each 
other frequently during the harvest season; that respondent was 


paying the proceeds from the sale of onions to Pacheco for har- 
vesting expenses; that complainant was fully aware that such 


payments were being made; and that complainant made no objec- 
tion to respondent making such payments. 


Complainant had the burden of proving that respondent is 
liable for the payment of the amount claimed by complainant. We 
conclude that complainant has failed to sustain that burden. 
Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,547) 


RONALD OFFUTT & SON, INC. v. MIDWEST FARMS, INC. PACA 
Docket No. 2-972. Decided June 4, 1969. 


Potatoes for chipping—Approval by consignee as to suitability— 
Refusal of tender of check—Dishonored check 


Where respondent tendered a check to complainant for the first shipment of 
potatoes with a deduction from the contract price thereof, for claimed 
setoff costs on a later shipment, and said check was refused by complain- 
ant, and where respondent’s check for the contract price of the second 
shipment was twice dishonored by the bank upon which it was drawn, 
respondent is liable to complainant for the full contract price of these 


two loads of potatoes. 


Potatoes for chipping—Approval by consignee as to suitability— 
Rejection—Resale—Deficit—Net proceeds 


Where rejection by the consignees of the third and fourth shipments of 
potatoes was with reasonable cause and complainant authorized respond- 
ent to resell the potatoes, respondent is liable to complainant for the net 
proceeds of resale of said shipments, less the deficit sustained by re- 
spondent on the first thereof. 





Homer A. Saetre, Moorhead, Minnesota, for complainant. 
Robert V. Parenti, Reese & Parenti, Pontiac, Michigan, for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the total amount of $3,098.20 


in connection with the sale and shipment of potatoes in inter- 
state commerce. 


A copy of the formal complaint was served upon respondent. 
Respondent failed to file an answer to the complaint and on July 
31, 1968, a default order was issued awarding complainant repa- 
ration against respondent for the amount claimed. Thereafter, 
for good cause shown, an order was issued reopening the pro- 


ceeding after default and respondent filed an answer to the formal 
complaint, admitting certain material allegations and denying 
others. 


Although the amount claimed is in excess of $1,500, neither 


party requested an oral hearing. The shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20) is therefore ap- 
plicable. Pursuant to such procedure, complainant filed an open- 
ing statement and respondent filed an answering statement. 


Neither of the parties submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Ronald Offutt & Son, Inc., is a corporation 
whose address is Route +1, Moorhead, Minnesota. 


2. Respondent, Midwest Farms, Inc., is a corporation whose 
address is 15415 Woodrow Wilson Avenue, Detroit, Michigan. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about December 8, 1967, in the course of interstate 
commerce, complainant entered into an oral contract to sell re- 
spondent up to 20 truckloads of potatoes, U. S. Commercial, 
2-inch minimum, suitable for chipping, at $1.85 per cwt., f.o.b. 
Glyndon, Minnesota. 


4. The contract was negotiated by Frank Kenworthy, a broker 
at Kansas City, Missouri, who issued a Confirmation setting 
forth the terms of the agreement, and that the potatoes showed 
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some “green heads” and some discoloration under the skin, and 


that the sale was made subject to approval of suitability by the 
consignee. 


5. Complainant shipped on December 15, 1967, from loading 
point at Glyndon, Minnesota, to respondent’s consignee Seyfert 
Foods, Inc., at Ft. Wayne, Indiana, 400 100-pound bags of Kenne- 
bec potatoes of the quality, grade and size called for in the con- 
tract of sale, in a truck owned by one James Price. This shipment 


was designated as Lot No. HK 116. 


6. Upon arrival of said potatoes at destination, the consignee 
accepted the load in compliance with the contract and respondent 
remitted to complainant by check dated February 9, 1968, but 
deducted from the contract price of $740 a claimed setoff of 


costs on a later shipment, and complainant refused tender of the 
check. 


7. Complainant shipped on December 26, 1967, from loading 
point at Glyndon, Minnesota, to respondent’s consignee Seyfert 
Foods, Inc. at Ft. Wayne, Indiana, 430 100-pound bags of Kenne- 
bec potatoes, of the quality, grade and size potatoes called for by 
the contract, in a truck owned by Northland Chemical Company. 
This shipment was designated as Lot No. 0138. 


8. Upon arrival of said potatoes at destination, respondent’s 
consignee accepted the potatoes in compliance with the contract, 
and respondent forwarded to complainant his check dated Feb- 
ruary 13, 1968, in the amount of $795.50, the contract price. 
However, this check was dishonored by the bank on which it was 
drawn on two occasions when it was presented for payment. 


9. Complainant shipped on December 27, 1967, from loading 
point at Glyndon, Minnesota, to respondent’s consignee Adams 
Potato Chip Company, Lansing, Michigan, a truckload containing 
42,470 pounds of bulk Kennebec potatoes, designated as Lot No. 


0139, in a truck owned by one Ear! Perlington. 


10. Upon arrival of said potatoes at destination, Adams Potato 
Chip Company rejected the shipment as being unsuitable for 
chipping purposes in that they “cooked too dark” and contained 
“too much dry rot on arrival.” Respondent reported this condi- 
tion to complainant by telephone, and was authorized by com- 
plainant to sell the load for complainant’s account. Respondent 
mailed a formal confirmation of the telephone conversation and 
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agreement to complainant on or about December 29, 1967. Re- 


spondent proceeded to sell the load of potatoes for the account of 
complainant, and after deducting expenses of sale, including a 
15% commission, respondent reported a deficit on this shipment 


of $37.40. The invoice price of the lot was $785.70. 


11. Complainant shipped on January 13, 1968, from loading 
point at Glyndon, Minnesota, to respondent’s customer Seyfert 
Foods, Inc., Ft. Wayne, Indiana, 420 bags of Kennebec potatoes, 
the contract price of which was $776, the shipment being desig- 
nated as Lot No. HK 121. 


12. Upon arrival of said potatoes at destination, Seyfert 
Foods, Inc. rejected the potatoes as being unsuitable for chipping 
in that they “cooked too dark” and contained “too much dry rot 
on arrival.”’ Respondent reported this condition to complainant by 
telephone on or about January 15, 1968, and was authorized by 
complainant to sell the load of potatoes for complainant’s ac- 
count. Thereafter, respondent disposed of the potatoes for the 
account of complainant and after deducting expenses of sale, 


including 15% commission, respondent reported net proceeds 
from the sale of this shipment of $273. 


13. Complainant has not received any payment towards the 
purchase price of the potatoes here involved. 


14, The formal complaint was filed on May 20, 1968, which was 
within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


Complainant takes the position that it delivered potatoes meet- 
ing the requirements of the contract, that it was not responsible 
for the standards of respondent’s customers to whom the potatoes 
were shipped, and that “any objection to the condition or suit- 
ability of the potatoes will be waived upon [respondent’s] formal 
receipt of them or receipt by the consignee.” However, the broker 
Kenworthy issued a Memorandum of Sale setting forth the terms 
of the contract negotiated by him between the parties. According 
to this memorandum, the contract called for up to 20 truckloads 
of potatoes “suitable for chipping,” and the sale was made sub- 
ject to approval of suitability for chipping by the consignee to 
whom they were shipped. 


Apparently the first two loads involved herein were satisfactory 
and met the requirements “suitable for chipping.” Respondent 
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acknowledges liability for the full contract price of these two 
loads of potatoes, to-wit, $740 for the first load and $795.50 for 
the second load. The last two shipments, on December 27, 1967 
and January 13, 1968, were found by the consignees on arrival 
to be unsuitable because they “cooked up dark” and contained too 


much dry rot on arrival. Both these loads were rejected and com- 


plainant was notified by respondent of the reasons for the rejec- 
tions. Respondent has alleged in its sworn answer and its sworn 
answering statement that it resold the potatoes at complainant’s 


request and was authorized to deduct the expenses of resale. 


Complainant has not forthrightly denied respondent’s statement 
that it was authorized to sell the potatoes for the best prices 
obtainable. Complainant merely contends that respondent had 


no authority to charge complainant for freight, handling charges 


and commission. Complainant admits a discussion with respond- 


ent about reselling the potatoes and “recalls” respondent’s George 
Waite “asking whether he was authorized”’ to resell the potatoes. 
Complainant’s Ronald Offutt states that he ‘‘only replied”: “They 


are your potatoes, do what you will with them.” Respondent 


specifically denies that Offutt made any such statement, and states 
that he authorized Waite “‘to dispose of the potatoes at the best 
price possible under the circumstances.’”’ Respondent sent formal 
verifications of its telephone calls to complainant following each 


rejection and incorporated therein the agreement for respondent 


to resell the potatoes. Complainant acknowledges receiving such 
written memoranda, but states that such memoranda made no 
mention of deductions and required no answer. It appears to us 


that complainant, by inference, admits that it authorized respond- 
ent to dispose of the potatoes, but does not wish to be held re- 
sponsible for the costs of resale and freight charges. However, 
these charges appear to be reasonable, and of the type which 
normally accrue in consignment transactions. We conclude that 
the rejection of these loads were not without reasonable cause, 
and that complainant authorized respondent to sell the two loads 
of potatoes for complainant’s account. 


Respondent’s evidence shows that it sold Lot No. 0139, follow- 
ing rejection by the consignee, to Frito-Lay at Detroit, Michigan, 
at $2 per 100-pounds, delivered, or a total gross amount of $756. 
After deducting freight charges and commission, a deficit was 
sustained on this load of $38.28. Respondent resold Lot No. HK 
121 as follows: 40 100-pound bags to Seyfert Foods, at $2, de- 
livered, or $80, and 380 100-pound bags to Krun Chee Potato 
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Chips at Detroit, Michigan, at $2, delivered, or $760, making 
total gross proceeds received for this load of $840. After deduct- 
ing freight charges and commission, respondent realized a net 
amount on this load of $273. Deducting the deficit of $38.28 on 
the prior load from the net proceeds of the second load, shows 


net proceeds received by respondent from both loads of $234.72, 
which amount is due complainant. Since respondent had admitted 
liability for the first two shipments amounting to $740 and 
$795.50, respectively, there it is due and owing to complainant 


from respondent a total amount of $1,770.22. Respondent’s fail- 


ure to promptly pay this amount to complainant was in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $1,770.22, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,770.22, with interest there- 
on at the rate of 6 percent per annum from February 1, 1968, 


until paid, 


Copies of this order shall be served upon the parties. 


(No, 12,548) 


SIMS-ZIMBELMANN Co., INC. v. VICTORY DISTRIBUTING COMPANY, 
INC. and/or RALPH E. RASMUSSEN Co. PACA Docket No. 
2-983. Decided June 9, 1969. 


Cantaloupes—F.o.b. transaction—Without warranty as to grade— 
Broker—Contract destination—Diversion—Suitable shipping 
condition—Abandonment to carrier 


In an f.o.b. transaction without warranty as to grade, where respondent 
Victory has not established breach of the warranty of suitable shipping 
condition by complainant and damages resulting therefrom, respondent 
Victory is liable to complainant for the total amount claimed in the 


complaint, and the complaint as to the broker respondent Rasmussen is 
dismissed. 


Counterclaim—Brokerage fees 


Where respondent broker Rasmussen fully performed his duties in negotiating 
the sale involved, complainant is liable to said broker for the agreed 
brokerage fees. 
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Counterclaim—Breach of warranty 


Where respondent Victory’s counterclaim against complainant is without 
merit, the counterclaim of said respondent is dismissed. 


John R. Catlin, Western Growers Association, Los Angeles, California, for 
complainant. 
LeRoy W. Gudgeon, Chicago, Illinois, for respondent Victory Distributing 
Company, Inc. 
Respondent Ralph E. Rasmussen Co., pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent Victory Distributing 
Company, Inc. in the amount of $1,499 in connection with a trans- 
action involving a carload of cantaloupes in interstate commerce. 
Complainant has requested, in the alternative, that if respondent 
Victory Distributing Company, Inc. is found to be not liable in 
this transaction, that reparation be awarded it (complainant) 
against respondent Ralph E. Rasmussen Co. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, which filed 
answers thereto, denying liability to complainant. Each of the 
respondents also requests an award of reparation against com- 
plainant in connection with this transaction, with respondent 
Victory Distributing Company, Inc.’s claim being based upon an 
alleged breach of warranty by complainant, and with respondent 
Ralph E. Rasmussen Co.’s request being based upon his claim 
that he is entitled to, but has not been paid, brokerage earned in 
connection with the negotiation of the purchase and sale involved 
herein. 


Since the amount claimed as damages, either in the formal 
complaint or in the respective counterclaims, does not exceed 
$1,500, the shortened procedure provided in the rules of practice, 
7 CFR 47.20, is applicable. Pursuant to this procedure, complain- 
ant filed an opening statement, each respondent filed an answering 
statement, and complainant filed a statement in reply. No briefs 
were filed. 
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FINDINGS OF FACT 


1. Complainant, Sims-Zimbelmann Co., Inc., is a corporation 
whose address is P. O. Box 1426, Brawley, California. At the 
time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent Victory Distributing Company, Inc. is a corpo- 
ration whose address is 3840 South Ashland Avenue, Chicago, 
Illinois. Respondent Ralph E. Rasmussen Co. is an individual, 
Ralph E. Rusmussen, whose address is 12510 S. E. 62nd Place, 


Bellevue, Washington. At the time of the transaction involved 
herein, each of the respondents was licensed under the act. 


3. On August 10, 1967, in the course of interstate commerce, 
complainant sold to respondent Victory Distributing Company, 
Inc. (hereinafter referred to as “Victory”), 448 crates of Cali- 
fornia cantaloupes, “John D” brand, size Jumbo 27’s, without 
warranty as to grade, at an agreed price of $3.50 per crate, f.o.b. 
shipping point in the State of California, plus $80 for top ice, 
or a total contract price of $1,648 for the load. At the time of 
sale, the cantaloupes were contained in car PFE 3436, then on 
track in San Joaquin, California. 

4. The contract between the parties was negotiated by a broker, 
respondent Ralph E. Rasmussen Co. (hereinafter referred to as 
the “broker”), who issued an undated Memorandum of Sale in 
connection with the transaction. Included in the memorandum, 
among other information, was the notation: “Destination: 
Chicago, II.” 

5. On the date of sale, August 10, 1967, complainant billed 
car PFE 3436 out of San Joaquin, California, to Victory in 
Chicago, Illinois. On the following day, August 11, Victory di- 
verted car PFE 34386 to Kaiser Brothers Produce, Inc. (herein- 
after referred to as “Kaiser Brothers”), at Chicago, Illinois. 
Kaiser Brothers in turn—and also on August 11—diverted the 
shipment to The Great A & P Tea Co. at Olneyville, Rhode Island. 

6. Complainant rendered an invoice to Victory in connection 
with this transaction, dated August 13, 1967. The destination of 
car PFE 3436 was noted on the invoice as being Chicago, Illinois. 


7. Car PFE 3436 arrived in Rhode Island and was federally 
inspected at Cranston on August 21 at 3:30 p.m., upon the ap- 
plication of The Great A & P Tea Co. The results of that inspec- 
tion, in relevant part, are as follows: 
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“Where inspected: Applicant’s siding. 


“Condition of equipment: Hatch covers closed, plugs in, ice 
1 foot from top of bunkers, fan lever in ‘on’ position. 


“Product inspected: CANTALOUPE in nailed crates ... 
“Condition of load: Through crosswise load, 4 rows, 4 layers. 
“Condition of pack: Tight. 


“Temperature of product: At doorway: 39°F. Bottom, 45°F. 


Top. 

se & *€ 

“Quality: ...1% grade defects. 

“Condition: ... Average 4% soft melons. Decay ranges 1 to 


4 melons per crate averages 8% Cladisporium Rot mostly 
early some in advanced stages affecting the slips. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 account of condition. 


“Remarks: Restricted to product in top layer of load.” 


8. The Great A & P Tea Co. was informed of the results of the 
Federal inspection on August 21, and on that same day rejected 
the melons in car PFE 3436 to Kaiser Brothers. Kaiser Brothers 
in turn, and also on August 21, rejected the melons to Victory. 
Victory, acting on that same day, August 21, 1967, then diverted 
car PFE 3436 from Cranston, Rhode Island, to a consignee in 
Boston, Massachusetts, where the shipment was finally abandoned 
to the carrier. 


9. Complainant has received no payment in connection with this 
transaction. 


10. The formal complaint was filed on April 24, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Victory’s acceptance of the carload of melons involved herein 
is undisputed. Accordingly, and pursuant to such acceptance, 
Victory is liable to complainant for the agreed contract price of 
the melons, less provable damages resulting from any breach of 
warranty by complainant. The burden of proving both the breach 
of warranty and the damages resulting therefrom, by a prepon- 
derance of the evidence, rests upon Victory. Earl Pearcy & Com- 
pany, Ltd. v. Mayflower Products, Inc., 27 A.D. 521. 
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It appears that Victory in its answer is claiming a breach of 
the warranty of suitable shipping condition! by complainant, in 
that the carload of melons involved herein was allegedly in a 
state of abnormal deterioration on arrival at Cranston, Rhode 
Island. Complainant denies the alleged breach, however, on the 
ground that the contract destination of this shipment—and the 
point to which the warranty would apply—was Chicago, Illinois, 
and not Cranston, Rhode Island. Respondent takes issue with 
this contention, however, on the ground that complainant was 
informed, or should have been informed, by the broker that this 
shipment was purchased “for national distribution.” While re- 
spondent apparently does not deny that it initially instructed the 
broker to have the car billed to Chicago by complainant, which 
was done, respondent apparently urges the conclusion that its 
statement concerning the “national distribution” of the carload 
of melons meant that they should be warranted to be in suitable 
shipping condition for movement to any part of the nation. 


Complainant, both in its reply and in its statement in reply, 
denies that the sale was made to Victory “for national distribu- 
tion” and reiterates that the agreed contract destination was 
Chicago. The broker agrees with complainant and in his answer 
states that he had no knowledge of any destination intended for 
the cantaloupes other than Chicago. It is also noted that Chicago 
was shown as the “destination” of the shipment, both on the 
memorandum of sale and on the invoice. Although Victory alleges 
that it did not receive a copy of the memorandum, Victory knew 
or should have known that Chicago would appear as the city of 
destination on the memorandum, since Victory itself had ad- 
mittedly given billing instructions to the broker for use by com- 
plainant. On the evidence before us, therefore, we are of the 
opinion that Chicago was the contract destination agreed upon 
between the parties with respect to the sale of this carload of 
melons, and it is so concluded. 


Although it has been held in a number of proceedings under 
the act that the suitable shipping condition warranty does not 
apply beyond the destination specified in the contract between the 
parties, Anonymous, 138 A.D. 699; Anonymous, 10 A.D. 1334, 





1. The regulations provide that produce which is the subject of an f.o.b. sale is to be placed 


free on board the boat, car, or other agency of the through land transportation at shipping 
point, in suitable shipping condition. 7 CFR 46.43(i). “Suitable shipping condition” is de- 
fined in the regulations as meaning that the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transportation service and conditions, will 
assure delivery without abnormal deterioration at the contract destination agreed upon be- 
tween the parties. 7 CFR 46.43(j). 
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nevertheless, the condition of the produce at the more distant 
point may be relevant in determining whether the produce was 
abnormally deteriorated at the contract destination. A & R Let- 
tuce Company v. John L. Senini Company, 15 A.D. 997. There 
was admittedly no inspection made in Chicago of the melons in- 
volved herein. In fact, it seems fairly well established by the 
evidence that the shipment never went to Chicago. The only di- 
rect evidence we have as to the condition of the melons after 
billing out of San Joaquin, California, on August 10, therefore, 
is that represented by the inspection report issued in Cranston, 
Rhode Island, on August 21. Based on complainant’s evidence 
that the melons should have arrived in Chicago five days after 
leaving shipping peint in California, this means that the results 
of the inspection in Cranston, Rhode Island, reflected the condi- 
tion of the melons six days after they normally would have been 
expected to have arrived at contract destination in Chicago. 
Under these circumstances, we are of the opinion that the results 
of the Federal inspection made in Cranston on August 21 are not 
sufficient to establish that the melons would have been abnormally 
deteriorated some six days earlier, in breach of the warranty of 
suitable shipping condition, and it is so concluded. Cf. Inness 
Bros. Inc. v. Fruit Supply Co. of Kansas City, Mo., Inc., 17 A.D. 
580. 


The total contract price of the melons involved herein is $1,648, 
of which no part has been paid. While complainant is entitled 
to an award of $1,648 against Victory, it (complainant) has ex- 
pressly restricted its claim to $1,499. Accordingly, our award 
should likewise be limited to this lesser sum, with interest. 


We have mentioned earlier in these proceedings that Victory, 
in a counterclaim, had requested an award of reparation against 
complainant based upon an alleged breach of contract by com- 
plainant. Since we find no such breach on the part of complainant, 
we conclude that Victory’s counterclaim is without merit and 
should be dismissed. 


We have also mentioned, elsewhere in these proceedings, that 
complainant had requested an award of reparation against the 
broker, in the event that Victory was found to be not liable to 
complainant in connection with this transaction. We have found 
such liability on the part of Victory, and ordinarily we would 
conclude that no further consideration need be given to the 
broker’s liability in the matter. However, the broker has filed a 
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counterclaim against complainant, requesting an award of $44.80, 
which sum allegedly represents unpaid brokerage due in connec- 
tion with this transaction. Under these circumstances, and after 
a review of the record, we find that the broker performed his 
duties in full in connection with this transaction, and conclude 
that the complaint as to the broker should therefore be dismissed. 
We further conclude, as a result of our review, that the record 
clearly supports the broker’s contention, as set forth in his 
counterclaim, that complainant agreed to pay him $44.80 as 
brokerage in connection with his services in negotiating the sale 
involved herein, but has not done so. Complainant’s failure to 
make such payment to the broker is in breach of contract and is 
in violation of section 2 of the act. Reparation should therefore 
be awarded to the broker against complainant in the amount of 
$44.80, with interest, in satisfaction of his counterclaim against 
complainant. 


ORDER 

Within 30 days from the date of this order, respondent Victory 
Distributing Company, Inc. shall pay to complainant, as repara- 
tion, $1,499, and complainant shall pay to respondent Ralph E. 
Rasmussen Co., also as reparation, $44.80, with interest on each 
sum to be computed at the rate of 6 percent per annum from 
September 1, 1967, until paid. 

The complaint as to respondent Ralph E. Rasmussen Co. is dis- 
missed. 

The counterclaim of respondent Victory Distributing Company, 
Inc. is dismissed. 

Copies of this order shall be served upon the parties. 


(No. 12,549) 


W. T. ONLEY CANNING Co., INC. v. TRAPPE FROZEN FOODS CORPO- 
RATION. PACA Docket No. 2-1275. Decided June 16, 1969. 


Admission of liability—Counterclaim untimely—Reparation awarded 


Reparation is awarded complainant against respondent for the amount 
claimed in the complaint where respondent admitted liability therefor. 
As respondent’s counterclaim, involving a different transaction, was not 
filed within the statutory period, it is dismissed. 
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Walter C. Anderson, Salisbury, Md., for complainant. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


REPARATION ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $6,103.88 in connection with a transaction involving 
the sale and contemplated movement, in interstate commerce, of 
1,191 cases of green beans. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, admitting 
the allegations of the complaint. Accordingly, the issuance of an 
order without further procedure is appropriate, pursuant to sec- 
tion 47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant, W. T. Onley Canning Co., Inc., is a corporation 
whose address is P. O. Box 206, Snow Hill, Maryland. Respond- 
ent, Trappe Frozen Food Corporation, is a corporation whose 
address is Trappe, Maryland. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as Findings of Fact of this order. On the basis of these facts, we 
conclude that respondent violated section 2 of the act (7 U.S.C. 
499b), for which complainant is entitled to damages of $6,103.88. 
Accordingly, within 30 days from the date of this order, respond- 
ent shall pay to complainant, as reparation, $6,103.88, with in- 
terest thereon at the rate of 6 percent per annum from December 
1, 1968, until paid. 


Respondent, in a counterclaim included in its answer, has 
claimed that it was damaged in the amount of $8,038.60 in con- 
nection with a transaction between the parties on July 24, 1967, 
involving frozen peas. Respondent requests an award of repara- 
tion against complainant in the amount of its damages, $8,038.60, 
as a set-off against the amount admittedly due complainant here. 
Respondent also has requested an oral hearing in the case. Com- 
plainant has moved to strike the counterclaim and deny the oral 
hearing, on the ground that the counterclaim was not timely 
filed, in conformance with section 6(a) of the Perishable Agri- 
cultural Commodities Act (7 U.S.C. 499f(a)). Respondent, how- 
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ever, Opposes complainant’s motion on the ground that the 
counterclaim was filed on April 11, 1969, or within 9 months after 
complainant’s alleged breach was discovered by respondent, in 
November 1968. 


We conclude that the counterclaim was not timely filed. See 
Sam Bailin v. Durso Produce Co., 22 A.D. 728, and cases cited 
therein. We further conclude that, as a result, the Secretary has 
no jurisdiction over the counterclaim. J. Meltzer & Son v. J. Lern- 
er & Son, 21 A.D. 685. Under these circumstances, the motion to 
dismiss the counterclaim should be and hereby is granted, and 
the counterclaim is dismissed. Since there are no issues remaining 
which require the submission of evidence herein, respondent’s 
request for oral hearing is denied. 


Copies of this order shall be served upon the parties. 


(No. 12,550) 


In re Louis C. GEORGAKLIS & KATINA GEORGAKLIS, d/b/a L. 
GEORGE Co. PACA Docket No. 2-1259. Decided June 16, 1969. 


Failure to pay—Bankruptcy—Publication of facts—Consent 


Respondents’ failures to make full payment promptly for numerous ship- 
ments of produce purchased or received on consignment or joint account 
in interstate commerce are repeated and flagrant violations of the act. 
As respondents’ license terminated automatically when they were dis- 
charged in bankruptcy, revocation or suspension of their license is not 
ordered herein but the facts and circumstances of the violations found 
shall be published. The fact that respondents have been discharged in 
bankruptcy is not a bar to the issuance of this disciplinary proceeding. 


Thomas J. Donnelly for complainant. 
Alan D. Silverman, Philadelphia, Pa., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed April 21, 1969, by the Act- 
ing Director, Fruit and Vegetable Division, Consumer and Mark- 
eting Service, United States Department of Agriculture. It is 
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alleged in the complaint that respondents, during the period 
January 19, 1968 through September 19, 1968, received on con- 
signment, or on joint account, or purchased and accepted with- 
out complaint, 88 lots of fruits and vegetables from 23 shippers 
in interstate commerce but failed to account and make full pay- 
ment promptly of the net proceeds realized from the consignment 
shipments; failed to account and make full payment of the 
amounts due a joint account shipper; and failed to make full 
payment promptly of the agreed purchase prices due the sellers. 
A copy of the complaint and a copy of the rules of practice were 
served upon each respondent. It is alleged in the complaint that 
the application submitted by Katina Georgaklis in her own name 
was submitted for the benefit of Louis Georgaklis, the de facto 
owner of the business. 


Respondents filed a joint answer on May 21, 1969, admitting 
the allegations of the complaint but alleging that liability for 
payments was discharged in bankruptcy. Respondents waived 
oral hearing; waived the provisions of Section 10 of the Act with 
respect to 10 days’ notice before an order may take effect; waived 
the preparation of a Hearing Examiner’s report and the filing of 
exceptions thereto; waived oral argument before the Secretary; 
and consented to the issuance of an order, with findings of fact 
based upon the allegations in the complaint, finding and conclud- 
ing that respondents have committed repeated and flagrant viola- 
tions of Section 2 of the Perishable Agricultural Commodities 
Act. 


FINDINGS OF FACT 


1. Respondents, Louis C. Georgaklis and Katina Georgaklis, 
are individuals, also doing business as L. George Co., whose busi- 
ness address was in Philadelphia, Pennsylvania, but with mail ad- 
dresses as follows: Louis C. Georgaklis, % Lobster Trap, Inc., 806 
Haddonfield Road, Cherry Hill, New Jersey 08034, and Katina 
Georgaklis, % Olga’s Diner, Routes 73 and 70, Marlton, New 
Jersey 88053. Pursuant to the licensing provisions of the Act, 
license No. 671871 was issued to Katina Georgaklis, d/b/a L. 


George Co. on April 19, 1967. There was an automatic suspension 
of this license on December 19, 1968, for failure to pay a repara- 


tion award issued against L. George Co. Pursuant to the Act, the 
license terminated automatically on March 5, 1969, when both 
respondents were discharged in bankruptcy. 





<s &# Vet 


> 
- 


LOUIS C. GEORGAKLIS 739 
Cite as 28 A.D. 737 


2. During the period January 19, 1968 through September 19, 
1968, respondents received on consignment, or on joint account, 
or purchased and accepted without complaint, 88 lots of fruits 
and vegetables from 23 shippers in interstate commerce but failed 
to account and make full payment of the net proceeds realized 
from the consignment shipments; failed to account and make 
full payment of the amounts due a joint account shipper; and 
failed to make full payment promptly of the agreed purchase 
prices due the sellers. The shippers and sellers shipped the fruits 
and vegetables in interstate commerce to respondents at Phila- 
delphia, Pennsylvania, where each lot was accepted without com- 
plaint. The account sales and payment for each consigned or 
joint account lot was due within 10 days after the last sale was 
made from each lot. Payment of the agreed purchase price of 
each lot was due within 10 days after receipt of the lot without 
complaint. The details of these transactions are set forth below: 
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The total of the net proceeds due consignment shippers is 
$15,268.37. The total of the joint account proceeds due Kopp is 
$25,677.27. The total of the agreed purchase prices due various 
sellers is $101,767.50. The grand total of all proceeds and pur- 
chase prices due all shippers and sellers is $142,713.14, none of 
which has been paid. 


3. In respect of some of the transactions listed in paragraph 
2, various shippers or sellers filed formal reparation complaints 
against L. George Co. and default reparation awards were issued 


as follows: 


Transaction Amount 

Number(s) Name Docket No. Date of Award 

82 William P. Hearne Produce 2-1103 11-13-68 $ 1,795.50 
Co., Inc., Salisbury, Maryland 

42-44 California Fruit Exchange 2-1132 12- 6-68 $11,712.50 


Sacramento, California 
51-54 Half Moon Fruit & Produce Co. 2-1140 12-23-68 $ 7,113.00 
Woodland, California 


63 Maggio & Smith 2-1167 2- 7-69 $ 391.30 
Syracuse, N. Y. 
23-27 Harry Buller Farms 2-1192 3- 4-69 $11,312.00 


Bakersfield, Calif. 
None of these awards has been paid. 


4. On April 19, 1967, an application for license was received 
from Katina Georgaklis in which she showed herself as the owner 
of the business, trading as L. George Co. However, the applica- 


tion was in truth and in fact for the benefit of her husband, Louis 
C. Georgaklis. 


CONCLUSIONS 





By reason of the facts set forth in Findings of Fact 2 and 38, 
respondents have willfully, repeatedly and flagrantly violated 
Section 2 of the Act (7 U.S.C. 499b). 


The fact that respondents have been discharged in bankruptcy 
for obligations to shippers is not a defense to the unlawful acts 
of failing or refusing to make full payment promptly for the 
perishable agricultural commodities received by respondents in 
interstate commerce. See Jn re Louis Zwick & Son, 25 A.D. 90, 


257 (1966) affd. 373 F. 2d 110 (2d Cir., 1967) cert. denied 389 
U. S. 835 (1967). 
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ORDER 


Effective on the 11th day after the above date, the facts and 
circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 12,551) 


JOSEPH LAMBERTA GROWERS DISTRIBUTORS v. WALLING, INC. 
PACA Docket No. 2-1213. Decided June 17, 1969. 


Stay order vacated 
Decision by Thomas J. Flavin, Judicial Officer 


DEFAULT ORDER 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in connection with a transaction 
or transactions involving a perishable agricultural commodity or 
commodities in interstate or foreign commerce. A copy of the 
formal complainant was served upon respondent. Respondent 
failed to file an answer within the time provided and a default 
order was issued on March 17, 1969, awarding reparation to 
complainant. Respondent moved to reopen after default and the 
motion to reopen was granted on May 6, 1969. Respondent was 
given 20 days after May 6, 1969, to file an answer, but has failed 
to do so. The issuance of an order without further procedure is 
appropriate pursuant to section 47.8(d) of the rules of practice 
(7 CFR 47.8(d)). 


Complainant is an individual, Joseph Lamberta, doing business 
as Joseph Lamberta Growers Distributor, whose address is Bren- 
ford Road, Smyrna, Delaware. Respondent, Walling, Inc., is a 
corporation whose address is 33 Baumer Street, Johnstown, 
Pennsylvania. 


Respondent was licensed or was subject to license under the 
Act at the time of the transaction or transactions involved herein. 


The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order and constitute a violation or viola- 
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tions by respondent of section 2 of the act (7 U.S.C. 499b). Ac- 
cordingly, within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, the amount stated below, 


which we find to be the amount of damage to which complainant 
is entitled as a result of the violation or violations found herein, 


with interest thereon at the rate of 6 percent per annum from the 
following date, until paid. 


REPARATION AWARD: $1,205.50, with interest thereon 
from September 1, 1968. 


Copies hereof shall be served upon the parties. 


(No. 12,552) 


BARKLEY COMPANY OF ARIZONA v. PHIL DATTILO & COMPANY, 
INC. and/or HARRELL PRODUCE, INC. PACA Docket No. 2- 


1087, Decided June 17, 1969. 


Stay order vacated 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER and REINSTATING PRIOR ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 


an order was issued on April 25, 1969, awarding reparation to 


complainant against respondent Phil Dattilo & Company, Inc. A 
copy of the order was served upon this respondent on April 28, 
1969. On April 30, 1969, Phil Dattilo & Company, Inc. filed a re- 
quest for an extension of time within which to file a petition to 


rehear and reconsider the order of April 25. Subsequently, by 
order of May 5, 1969, the order of April 25, 1969, was stayed 


pending the outcome of Phil Dattilo & Company, Inc.’s petition, 
and this respondent was given additional time within which to 
file such petition. 


The time allowed in the order of May 5, 1969, has now expired, 


and respondent Phil Dattilo & Company, Inc. has failed to file a 
petition in the case. Accordingly, the stay order of May 5, 1969, 
is hereby vacated and our order of April 25, 1969, is reinstated, 





| 
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except that the reparation shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,553) 


E. S. HARPER COMPANY, INC. v. BEN BABE SHARGAA and/or C. H. 
ROBINSON COMPANY. PACA Docket No. 2-1105. Decided June 
| 17, 1969. 


Petition for reconsideration—Dismissal 


As the order of April 23, 1969, is supported by the evidence and by the law 


applicable thereto, complainant’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 


order was issued on April 23, 1969, awarding reparation to com- 


plainant against respondent Ben Babe Shargaa, and awarding 
reparation to respondent C. H. Robinson Company against com- 
plainant. A copy of the order was served upon complainant on 
April 28, 1969. In a letter dated May 16, 1969, complainant, in 
effect, requested an extension of time within which to file a peti- 


tion for reconsideration of the order of April 23. Complainant’s 
request was granted and an order was issued on May 22, 1969, 
staying the order of April 23, 1969, and giving complainant addi- 
tional time, to June 10, 1969, within which to file its petition. 


-_- =~ 


In its petition, filed on June 9, 1969, complainant contends that 


our order of April 23 is in error in several respects. Among other 
things, complainant claims that we should have found a joint 
liability as to the respondents and further claims that this was 


one of the grounds upon which its complaint was founded. In 


furtherance of this view, complainant cites us to paragraph 9 of 
a the formal complaint. 


ee ee 


Oe 


. 


We have reviewed the record of this case, with particular 
emphasis upon paragraph 9 of the formal complaint, and we are 


— Ww 
os 
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of the opinion that complainant’s charge of error in this instance 
is without merit. We find neither joint liability pleaded by com- 
plainant against respondents, nor any evidence that would have 
substantiated such a pleading even if it had been made. Accord- 
ingly, we conclude that on the record before us, complainant’s 
charge of error in regard to the claimed joint liability of the re- 
spondents in this case is without foundation. 


Complainant in its petition also contends that we, in our order 
of April 23, 1969, erred in not finding that respondent C. H. 
Robinson Company was a guarantor for respondent Ben Babe 
Shargaa in connection with the transactions involved herein. We 
dealt with this question at length in our order of April 23 and 
concluded that C. H. Robinson Company was not a guarantor in 
this case. In reviewing the record in the light of complainant’s 
petition, we find no reason to alter this conclusion. Accordingly, 
complainant’s claim of error in this respect is considered to be 
without merit. 


Complainant, in its petition, has taken the position that our 
order of April 23, 1969, is in error in several other respects. 
However, and upon reconsideration, we conclude that all these 
questions were sufficiently considered in the order of April 23 
and that that order is supported by the evidence and by the law 
applicable thereto. Accordingly, the petition is dismissed without 
prior service of such petition on respondents; the stay order of 
May 22, 1969, is vacated; and the order of April 23, 1969, is rein- 
stated, except that the time for payment of the reparation award- 
ed therein shall be within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 12,554) 


PETERS & GARABEDIAN v. COYNER-EVANS Co., INC.; and/or RIBES 
TRADING COMPANY OF MIAMI, INC. PACA Docket No. 2-900. 
Decided June 17, 1969. 


Plums—Foreign commerce—Size specifications—Deductions— 
Reasonable value—Liability 





Where respondent Ribes accepted the plums by exportation thereof, said 
respondent is liable to complainant for the reasonable value of the plums, 
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which is the delivered value, less the amounts already paid by respondent 
Ribes to complainant on the two loads of plums. 


Broker—Guaranteed payment agreement—Dismissal 


Where no contract of sale came into being, there are no purchase prices to 
which the guarantee could apply and the complaint as to respondent 
broker Coyner-Evans is dismissed. 


Complainant and respondent pro se. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
reparation of $1,000, which amount is alleged to be the balance of 
the total purchase price of two loads of plums sold to Ribes Trad- 
ing Company of Miami, Inc., in August 1967, with Coyner-Evans 
Co., Inc., as guarantor. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. Copies of the report of in- 
vestigation and the formal complaint were served upon respond- 
ents. Each respondent filed an answer denying liability and alleg- 
ing that complainant breached the contracts in failing to ship 
the sizes of plums specified. 


Since the amount involved in the complaint did not exceed 
$1,500, the shortened procedure provided in the rules of practice 
(7 CFR 47.20) was followed. Pursuant to such procedure, com- 
plainant filed an opening statement as to each respondent. Ribes 
Trading Company of Miami, Inc., filed an answering statement 
and complainant filed a statement in reply. Coyner-Evans Co., 
Inc., did not file an answering statement and none of the parties 
filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John Garabedian 
and Edward Peters, doing business as Peters & Garabedian, 
whose address is P. O. Box 788, Fresno, California. 


2. The first respondent, Coyner-Evans Co., Inc., is a corpora- 
tion whose address is P. O. Box 386, Miami, Florida. The second 
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respondent, Ribes Trading Company of Miami, Inc., is a corpora- 
tion whose address is P. O. Box 186, Allapatah Station, Miami, 
Florida. At the time of the transactions involved herein, both 
respondents were licensed under the act. 


3. On or about August 2, 1967, in contemplation of shipment in 
foreign commerce, complainant orally negotiated to sell to Ribes 
Trading Company of Miami, Inc., 1,000 crates of U.S. No. 1 Late 
Santa Rosa plums at $5.40 per crate, delivered at Encinal Termi- 
nal, Alameda, California. The crates were to be double lidded, 
strapped and marked according to instructions from respondent. 


4. On or about August 7, 1967, in contemplation of shipment 
in foreign commerce, complainant orally negotiated to sell to 
Ribes Trading Company of Miami, Inc., 1,000 crates of plums 
meeting the same specifications as the prior load at $4.90 per 
crate, delivered at pier 228, D & E Terminal, Los Angeles, 
California. 


5. The negotiations were conducted through Coyner-Evans Co., 
Inc., as broker. This respondent agreed to guarantee payment of 
the purchase prices to complainant and complainant agreed to 
pay it a brokerage of 10 cents per package. 


6. Complainant shipped two truckloads of plums from Fayette, 
California, to respondent at the specified destinations. The first 
load shipped on August 4 consisted of 500 crates of size 4x4, 175 
crates of size 3x4x5 and 325 crates of size 4x5. The second load 
shipped on August 13 consisted of 10 crates of size 3x4x4, 42 
crates of size 4x4, 150 crates of size 3x4x5 and 798 crates of size 


4x5. 


7. Complainant prepared and sent to Coyner-Evans Co., Inc., 
two memoranda of sale, one on August 2 and the other on August 
7, 1967. Each shows the sale by complainant to Ribes Trading 
Company of Miami, Inc., of 1,000 crates of plums “3x4x4 and 
smaller.” On August 7, Coyner-Evans Co., Inc. prepared a 
broker’s memorandum on the first load showing the same infor- 
mation, and sent copies thereof to complainant and Ribes Trad- 
ing Company of Miami, Inc. No memorandum was prepared by 
Coyner-Evans Co., Inc., on the second load. 


8. On August 4, 1967, complainant mailed to the broker an in- 
voice, showing the manifest and the total price of $5,400, which 
was received August 9. On August 14, complainant mailed the 
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broker an invoice on the second load, showing the manifest and 
the total price of $4,900, which was received August 18. In a 
letter to complainant, dated August 19, 1967, Ribes Trading 
Company of Miami, Inc., advised that the sizes shown in the 
manifests were not in accordance with the orders. 


9. The two loads of plums arrived at the designated ports on 
August 5 and 14, respectively. They were shipped at the direction 
of Ribes Trading Company of Miami, Inc., from the ports on 
August 8 and 15, respectively, to Caracas, Venezuela. This re- 
spondent deducted 50 cents per crate from complainant’s in- 
voices, and paid complainant $4,900 on the first load and $4,400 
on the second load. 


10. The formal complaint was filed April 22, 1968, which was 
within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant alleged that it contracted to sell to Ribes Trading 
Company of Miami, Inc., two loads of plums sizes 3x4x4 and 
smaller, with as many 4x5 and 3x4x5 as possible, and that both 
loads were in compliance with such specification. Respondents 
alleged that the contracts called for sizes 3x4x4 and smaller, with 
not more than 20 to 25 percent sizes 3x4x5 and 4x5, and that 
complainant breached the contracts in that the first load contained 
no size 8x4x4 and both loads contained more than 25 percent of 
the two smallest sizes. It is the position of Ribes Trading Com- 
pany of Miami, Inc., that it sold the plums on the same size speci- 
fications to customers in Venezuela; that its customers deducted 
50 cents per crate because of the breach as to size, and that it 
(Ribes) was justified in deducting 50 cents per crate in remitting 
to complainant. 


It is uncontroverted that on Friday, July 28, 1967, Clyde B. 
Coyner, of Coyner-Evans Co., Inc., telephoned Don Lester, Sales 
Manager of complainant, concerning the purchase of plums for 
the account of Ribes Trading Company of Miami, Inc., for ex- 
port. For purpose of clarity, it should be mentioned at this point 
that, according to the evidence, the pertinent size classifications 
of plums beginning with the largest are 3x4, 3x4x4, 4x4, 3x4x5 
and 4x5, 
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Lester stated that Coyner asked for 1,000 crates of sizes 4x5 
and 3x4x5 at $4.90 per crate delivered at the dock and that he 
told Coyner this price was out of line because the market for 
4x5s was $4.50 f.o.b. shipping point and $5.30 delivered at the 
dock, with practically none available, and the market for 3x4x5s 
was $5 f.o.b. and $5.80 delivered, with limited supplies available. 
Lester explained that the delivered price was computed by adding 
to the f.o.b. price 10 cents for precooling, 25 cents for double 
lidding, strapping and marking, 25 cents for freight, 10 cents 
brokerage for complainant and the same amount for Coyner- 
Evans Co., Inc., or a total of 80 cents. Lester further stated that 
during the weekend he got a shipper “to quote $5.40 Dock, leaving 
Coyner-Evans and myself room to have an earning and would 
confirm 3x4x4s and smaller—no mention of any percentage of 
sizes but with the full intentions of as many small ones as possible 
to satisfy the need of the order.” According to Lester, he gave 
this information to Coyner in a telephone conversation which 
took place after Coyner had received the following wire sent by 
Lester at 12:24 p.m. August 2: 


“BEST CANDO 1000 LATE SROSA CRATES 3x4x4 AND 
SMALLER 5.40 DOCK SANFRAN, SHIPPERS LIABILITY 
ENDS AT DOCK. SUBJECT.” 


Lester also stated that in a telephone conversation on August 
3 he read to Coyner the manifest on the first load and no objec- 
tion was made thereto; that, in this conversation, Coyner asked 
for an additional 1,000 crates, all 4x5s and 3x4x5s; that on 
August 4 he telephoned Coyner he could only get a manifest simi- 
lar to the first load and Coyner said to get the price down in line 
with the market; and that later the same day he wired Coyner 
the price. Continuing, Lester stated that in a telephone conversa- 
tion on August 10, Coyner said to check the manifest of the 
second load because Ribes Trading Company of Miami, Inc., was 
unhappy over the absence of any 3x4x4s in the first load and 
thought that some should have been included; and that he sub- 
sequently obtained the manifest on the second load and wired it 
to Coyner. 


Coyner stated that Albert J. Berry, President of Ribes Trad- 
ing Company of Miami, Inc., was in his (Coyner’s) office when he 
telephoned Lester on July 28 concerning the purchase of 3x4x5 
and 4x5 plums. Coyner stated further that Lester, after giving 
him the f.o.b. prices, said his firm could not supply 1,000 crates 
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e of the sizes requested because the fruit was running large that 

aes season and the buyer would have to take sizes 3x4x4 and 4x4 

he with not over 20-25 percent sizes 3x4x5 and 4x5, at an increased 

“ price to compensate for the larger fruit, and that Mr. Berry 

be agreed to these terms. According to Coyner, the size requirements 

. were the same in the contract for the second load. Coyner also 

le stated that Berry was kept informed of all of the details of the 

ts transactions. Berry and Coyner stated that in the telephone con- 

“4 versation with Lester on August 10 they bitterly complained that 

at the manifest received on the first load was not in accordance with 

“ the contract in that there were more than 25 percent of the two 

id smallest sizes and none of the largest size, and that they de- 

Of manded that the second load contain the sizes agreed upon. 

le The report of investigation includes a copy of a letter written 

ve by Berry to complainant dated August 19, 1967, which reads as 

h follows: 

. “Written confirmations covering both orders specifically call 
for sizes of ‘8a424 AND SMALLER’ with further provision 
made orally of ‘less than 25% of small sizes’, namely 3x4x5 
and 4x5, on the basis of which a flat price delivered dock 
was agreed upon. 

t Much to our dismay, upon receipt of your invoices and mani- 





fests we learned that the sizes shipped were not in accord- 
ance with the orders as placed, to wit, 






on invoice 6421—no 3x4x4’s at all and 50% of small 
sizes 









on invoice 6480—one half of one percent of large sizes 
and 9914 percent of small sizes. 






We realize of course that when the offer is made the fruit 
is still on the trees and one cannot predict the exact assort- 
ment of sizes that would be available for shipment, but then 
one should adjust the billing according to the manifests 
available. We feel that the orders as shipped are worth $0.50 
per crate less than the orders as placed and confirmed.” 








It is essential to the formation of a contract that there be a 
mutual manifestation of assent, or a meeting of the minds as it 
is sometimes referred to, as to the material terms of the contract. 
Independent Grape Distributors v. Barbera Packing Corporation, 
25 A.D. 1144. After carefully considering the evidence of record 
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and the arguments of the parties, it is our conclusion that the 
parties failed to reach a common understanding with respect 
to the sizes of plums and, therefore, no valid contracts came into 
existence. 


Since Ribes Trading Company of Miami, Inc., accepted the two 
loads by exporting them to Venezuela it became liable to com- 
plainant for the reasonable value thereof. The first load was de- 
livered to the dock on Saturday, August 5 and was exported on 
August 8, 1967. The second load was delivered to the dock on 
Monday, August 14, and was exported on August 15, 1967. Using 
the f.o.b. prices quoted in the Federal-State Market News Ser- 
vice Reports issued at Fresno, California, for August 8 and 
August 15, plus the charges totaling 80 cents per crate as ex- 
plained by Lester, the first load had a delivered value of $5,350 
and the second load had a delivered value of $5,326. Thus it ap- 
pears that the delivered value of the two loads was at least 
$1,000 more than the $9,300 paid by respondent. Complainant 
claims reparation of $1,000. The failure of respondent to pay 
this sum to complainant is in violation of section 2 of the act. 
Reparation should be awarded to complainant in the amount of 
$1,000 with interest. 





In this proceeding, complainant joined Coyner-Evans Co., Inc., 
as a respondent presumably because it guaranteed to pay the 
contract purchase price of each of the two loads of plums in the 
event that Ribes Trading Company of Miami, Inc., did not pay. 
In view of our conclusion that the alleged contracts of sale did 
not come into existence, there are no purchase prices to which 
the guarantee could apply. Accordingly, the complaint as to 
Coyner-Evans Co., Inc., should be dismissed. 


ORDER 


Within 30 days from the date of this order, Ribes Trading 
Company of Miami, Inc., shall pay to complainant, as reparation, 
$1,000, with interest thereon at the rate of 6 percent per annum 
from October 1, 1967, until paid. 








The complaint as to Coyner-Evans Co., Inc., is hereby dis- 
missed. 






Copies hereof shall be served upon the parties. 
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(No. 12,555) 


MENDELSON-ZELLER Co., INC. v. M. K. HALL PRODUCE and/or 
Lou LODEN PRODUCE DISTRIBUTOR. PACA Docket No. 2-1150. 
Decided June 19, 1969. 


Tomatoes in foreign commerce—Broker—Purported owner— 
Agreed contract price—Consignment—Damages—Liability 


Where respondent Loden represented himself to complainant as a broker, 
with respondent Hall as purchaser of the tomatoes at an agreed f.o.b. 
contract price, and respondent Loden at the same time represented him- 
self to Hall as owner of the tomatoes and authorized Hall to dispose of 
the produce on consignment, respondent Loden breached his duties as a 
broker and respondent Loden is liable to complainant for the agreed 
contract price of the tomatoes, less the amount of net proceeds paid to 
complainant by respondent Hall. 


Tomatoes in foreign commerce—Absence of contract—Liability— 
Purported owner—Consignment—Net proceeds—Dismissal 


Where there was no mutual assent between complainant and respondent Hall, 
there was therefore no contract between them. But, since Hall accepted 
the tomatoes he became liable to complainant for the reasonable market 
value thereof. However, respondent Hall accepted the tomatoes believing 
respondent Loden to be the owner thereof and disposed of them on con- 
signment by authority of Loden. Since respondent Hall has paid over to 
complainant the net proceeds of resale, he has extinguished his liability 
to complainant and the complaint as to respondent Hall is dismissed. 


Complainant and respondent Lou Loden pro se. 
Richard E. Fay, Ajamie & Fay, Phoenix, Arizona, for respondent M. K. 
Hall Produce. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent M. K. Hall Produce 
in the amount of $1,499 in connection with a transaction involv- 
ing a truckload of tomatoes in foreign commerce. Complainant 


has requested, in the alternative, that if respondent M. K. Hall 
Produce is found to be not liable in this transaction, that repara- 
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tion be awarded it against respondent Lou Loden Produce Dis- 
tributor. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, who filed 
answers thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice, 7 CFR 47.20, is applicable. Pursuant to this 


procedure, complainant filed an opening statement, respondent 
M. K. Hall Produce filed an answering statement, and complain- 


ant filed a statement in reply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 


2. Respondent M. K. Hall Produce is an individual, Malcolm K. 
Hall, whose address is 209 South 4th Street, Phoenix, Arizona. 


At the time of the transaction involved herein, this respondent 
was not licensed, but was subject to license, under the act. 


3. Respondent Lou Loden Produce Distributor is an individual, 
Louis Loden, whose address is P. O. Box 34, Nogales, Arizona. 
At the time of the transaction involved herein, this respondent 
was licensed under the act. 


4. On January 29, 1968, in the course of foreign commerce, 
complainant shipped 555 flats of Mexican tomatoes by truck 
from Nogales, Arizona, to respondent M. K. Hall Produce (here- 
inafter referred to as “Hall’’) at Phoenix, Arizona. This ship- 
ment was in consequence of a representation to complainant by 
respondent Lou Loden Produce Distributors (hereinafter referred 
to as “Loden”), that these tomatoes, which belonged to com- 
plainant, had been purchased by Hall, through Loden as broker, 
at an agreed contract price of $3,428, f.o.b. Nogales, Arizona. 


5. Subsequent to the shipment of the tomatoes to Hall on 
January 29, 1968, complainant rendered an invoice to Hall under 
date of February 1, 1968, showing a sale by complainant to Hall, 
through Loden as broker, of 555 flats of tomatoes, at a total 
contract price of $3,428, f.o.b. Nogales, with shipment being 
made from Nogales on January 29 to Hall at Phoenix. 
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6. The truckload of tomatoes, upon arrival at Phoenix, Arizona, 
was accepted by Hall. This acceptance, however, was based upon 
Loden’s prior representation to Hall that the tomatoes belonged 
to him (Loden) and upon Hall’s subsequent agreement to dispose 
of the tomatoes on consignment for Loden. 


7. On April 16, 1968, Hall issued his check No. 321 in Loden’s 
favor for $1,862.50. Of this sum, $1,837.50 represented consign- 
ment proceeds obtained by Hall from the sale of the subject 
tomatoes, and $25.00 represented repayment of an advance by 
Loden to the truck driver. 


8. On April 19, 1968, Loden returned Hall’s check No. 321 and 
asked that it be reissued, payable to the order of complainant in 
the sum of $1,837.50. Hall was agreeable to this request and drew 
his check No. 328 in complainant’s favor for $1,837.50 under 
date of April 22, 1968, which check was received and cashed by 
complainant. 


9. The formal complaint was filed on August 9, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant’s claim for reparation against Hall is based upon 
an alleged sale of the subject tomatoes to Hall by complainant, 
through respondent Loden as broker. Hall resists this action on 
the ground that no mention was made of a sale by the broker in 
connection with this shipment, and avers that he agreed only to 
handle the tomatoes on consignment and for Loden’s account as 
the purported owner. 


Complainant did not deal directly with Hall, but relied upon 
Loden to carry out negotiations with respect to the disposition of 
the tomatoes. Complainant therefore did not have any first-hand 
knowledge of the negotiations going on between the two re- 
spondents and was forced to rely upon the reports given to it by 
Loden. Accordingly, on the basis of the evidence submitted by 
complainant, coupled with Loden’s total failure to submit any 
evidence in rebuttal thereof, we are of the opinion that complain- 
ant was led by Loden to believe that the tomatoes involved herein 
were sold to Hall on an f.o.b. basis, and it is so concluded. 


Hall, in addition to his own sworn statements, has submitted 
the affidavits of two other individuals in support of his allega- 
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tion that the negotiations of January 29, 1968, with Loden had 


to do with a consignment and not a sale. In view of the evidence 
submitted by Hall, and in the absence of any evidence submitted 
in rebuttal by Loden as the other party having first-hand knowl- 
edge of the terms discussed with Hall on January 29, we conclude 


that Loden represented himself to Hall as owner of the tomatoes 


and in this guise authorized Hall to dispose of the produce on 
consignment. We further conclude that there is no evidence to 
establish that at the time Hall entered into negotiations with 


Loden on January 29 relative to the disposition of the subject 
tomatoes, circumstances were present which would have put 


Hall on notice that Loden’s true interests in the tomatoes were 
different from, and not in accordance with, the representations 
which he made to Hall at that time. 


Loden in his communications leading up to the shipment of the 


tomatoes on January 28, 1968, dealt with complainant as a seller 
and with Hall as a consignee. In the light of this circumstance 
there could not be, nor was there, any mutual assent between 


complainant and Hall concerning the load of tomatoes with which 
we are here concerned. Since it is essential to the formation of a 


contract that there be mutual assent to the material terms of a 
contract, Anonymous, 14 A.D. 892; Anonymous, 12 A.D. 1406; 
J. E. Nelson & Sons v. Jack Kerzner and Monte Cross, 8 A.D. 48 


(affirmed on appeal to the District Court, E.D., Pennsylvania, 
June 6, 1952, and reported at 12 A.D. 226), we conclude that no 


contract came into being in the instant case. 
In the absence of a contract between the parties, the person 
accepting produce is liable to the owner for the reasonable 


market value thereof. J. Z. Nelson & Sons v. Jack Kerzner and 


Monte Cross (supra). The proceeds obtained from a prompt and 
proper resale of produce may be considered as indicative of its 
market value. Kirby & Little Packing Co. v. United Fruit & Prod- 


uce Co., 16 A.D, 1066, In the instant case Hall reported net pro- 
ceeds of $1,837.50 obtained on resale of the tomatoes, which 


proceeds have admittedly been paid over to complainant. No one 
has questioned either the promptness nor the propriety of this 
resale by Hall, so we conclude that the proceeds obtained by 


complainant represented the reasonable market value of the 
tomatoes received by Hall. We further conclude that Hall’s pay- 


ment of this sum to complainant extinguished Hall’s liability to 
complainant in connection with this transaction, and that the 
complaint as to Hall should therefore be dismissed. 
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As to Loden, we think it is abundantly clear that his failure 


to negotiate the contract of purchase and sale authorized by 
complainant was in breach of his duties as a broker, in violation 
of section 2 of the act. By reason of such violation, complainant 


sustained damages of $1,590.50. See Robert Fierro v. E. M. Hall, 
17 A.D. 576. Accordingly, it is concluded that reparation in this 


amount, $1,590.50, should be awarded to complainant against 
Loden, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Lou 


Loden Produce Distributor shall pay to complainant, as repara- 
tion, $1,590.50, with interest thereon at the rate of 6 percent 


per annum from March 1, 1968, until paid. 


The complaint as to respondent M. K. Hall Produce is dis- 


missed. 


Copies hereof shall be served upon the parties. 


(No. 12,556) 


BARBERA PACKING CORPORATION v. THE GRAND UNION COMPANY. 


PACA Docket No, 2-839. Decided June 23, 1969, 


Grapes—F.o.b. transacticn—Grade at shipping point— 
Diversion—Suitable shipping condition 


In an f.o.b, transaction where the grapes met contract specifications as to 


grade at shipping point, the shipment was diverted from Chicago, Illinois, 
the contract destination, to Waterford, New York, and the transporta- 


tion services and conditions were not normal, the suitable shipping con- 
dition warranty is not applicable. 


Contract—Rejection without reasonable cause—Resale—Deficit—Liability 


Where there was no breach of contract by complainant, respondent’s rejection 
of the grapes was without reasonable cause and where complainant’s 
proper resale of the produce resulted in a deficit, which was paid by 


complainant, respondent is liable to complainant for the total agreed 


contract price of the grapes plus the deficit. 


Alexander Golbus, Golbus & Golbus, Chicago, Illinois, for complainant. 
Norman Coplan, Bernstein, Weiss, Parter, Coplan & Weinstein, New 
York, New York, for respondent. 

James A. O’Donnell, Presiding Officer. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 763 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 


cultural Commodities Act, 1980, as amended (7 U.S.C. 499a et 


seq.). A timely complaint was filed in which complainant seeks 
an award of reparation from respondent in the amount of 
$3,665.37 in connection with a transaction involving a carload of 
grapes shipped in interstate commerce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
also served upon respondent which filed an answer denying 
liability and requesting an oral hearing. 


Oral hearing was held at New York, New York, on November 
26, 1968, at which both sides were represented by counsel. Eight 
witnesses testified at the hearing, two for complainant, six for 
respondent. The deposition testimony of five complainant wit- 
nesses was received in evidence. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Barbera Packing Corporation, is a corpora- 
tion whose address is P. O. Box 789, Lodi, California. 


2. Respondent, The Grand Union Company, is a corporation 
whose address is 100 Broadway, East Paterson, New Jersey. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about October 5, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
one carload of U.S. No. 1 Tokay table grapes, containing 1,250 
lidded lugs, ABC brand, at an agreed price of $2.75 per lug, plus a 
pre-cooling charge of $100, or a total of $3,537.50, f.o.b. Lodi, 
California, for shipment to the eastern seaboard of the United 
States. 


4. The contract between the parties was negotiated by C. A. 
O’Donnell, salesman for Pacific Farm Company, Firebaugh, Cali- 
fornia, acting for complainant, and respondent’s West Coast head 
produce buyer, Alfred R. Van Hoven. 


5. On October 5, 1967, the 1,250 lugs of grapes were officially 
inspected at Lodi, California. The Federal-State inspection certifi- 
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cate issued at that time certified the grapes as being U.S. No. 1 


Table grapes, averaging approximately 14 of 1% decay. 


6. On or about October 5, 1967, complainant shipped the 1,250 
lugs of grapes in car FGEX 1548 from Lodi, California, to re- 


spondent at Chicago, Illinois, pursuant to the request of Van 
Hoven. The following special shipping instructions were issued 
by complainant: ‘‘Mechancial Protective Service rule 710 pre- 
cooled load non-frozen commodity—optimum temperature inside 
car 36°.” 


7. On October 6, 1967, at 11:45 a.m., car FGEX 1548 was 
diverted by complainant at the request of respondent from Chica- 
go, Illinois, to respondent at Waterford, New York, where it 
was placed at respondent’s siding at 7:30 a.m. on Monday, Oc- 
tober 16, 1967. 


8. While in transit from shipping point to destination, car 
FGEX 1548 was approximately twelve hours late in being de- 
livered to the Rock Island Railroad at Council Bluffs, Iowa. 


9. On October 16, 1967, a Federal condition inspection, re- 
stricted to the upper layer, was made of car FGEX 1548 at re- 
spondent’s siding in Waterford, New York. The certificate of 
inspection, F 134502, described the condition of the car, tempera- 
ture of the product, and condition of the grapes, as follows: 


“Condition of car: Unit not in operation at time of inspec- 
tion. 


“Temperature of product: At doorway, bottom layer 44° F., 
top layer 46° F. 


“Condition: Berries are generally firm and firmly attached. 


Average 1% shattered berries. Stems generally well de- 
veloped and strong. Range from 1 to 8% average 4% Grey 
Mold Rot in various stages.” 


This inspection certificate was superseded by Condition Inspec- 
tion Certificate F 134528 which was issued to correct the range 
of decay “from 1 to 6%,” rather than “from 1 to 8%”’. 


10. On October 16, 1967, respondent filed a Protest Notice 
with the freight agent of the Delaware & Hudson Railroad at 
Waterford, New York, showing the following exceptions: 
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“Late Arrival due 10/13/67 High Temp. 44° + 46° 1% 
shattered berries, Range from 1 to 8% Average 4% gray 
mold Rot in Various Stages.” 


11. On October 16, 1967, about mid-afternoon, Allen Bull, a 
buyer in respondent’s office at Fresno, California, notified com- 
plainant’s sales representative, C. A. O’Donnell, by telephone that 
car FGEX 1548 was being rejected by respondent because of 
excessive decay and being out of grade. 


12. On October 17, 1967, at 2:13 p.m., complainant received 
the following wire from the freight agent of the Delaware & 
Hudson Railroad at Albany, New York: 


“HOLDING FGE 1548 GRAPES CCT WAYBILL 2766 
OCT. 5, 1967 CONSIGNED GRAND UNION CO. WATER- 
FORD NY REFUSED ACCOUNT CONDITION RUSH 
DISPOSAL INSTRUCTIONS” 


13. On October 18, 1967, at either 2:18 p.m. or 2:31 p.m., 
complainant’s selling agency, Pacific Farm Company, wired re- 
spondent at Waterford, New York, as follows: 


“REFERENCE CAR FGEX 1548 WE DO NOT ACCEPT 
YOUR REJECTION AND ARE DIVERTING CAR TO NYC 
TO BE SOLD FOR THE ACCOUNT OF WHO IT MAY 
CONCERN HOLDING YOU RESPONSIBLE FOR ANY 
DAMAGES SUFFERED.” 


14. On October 18, 1967, at 3:10 p.m., complainant ordered 
car FGEX 1548 diverted from Waterford, New York, to Victor 
Joseph & Son, Inc., at New York Fruit Auction in New York City 
for resale. 


15. On October 19, 1967, the freight agent for the Western 
Pacific Railroad at Stockton, California, sent the following wire 
to the freight agent of the Delaware & Hudson Railroad at Al- 
bany, New York: 


“FGEX 1548 GRAPES LODI CALIF OCT 5. NOW CON- 
SIGNED GRAND UNI CO WATERFORD NY. ROUTED 
CCT WP UP RI EL D&H. DIVERT TO VICTOR JOSEPH 
CO. NEW YORK FRUIT AUCTION NEW YORK NY. 
ROUTED CCT WP UP RI EL D&H EL. FILE ST 359-A. 
ADVISE DONE.” 
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16. On October 25, 1967, at 4:05 a.m., car FGEX 1548 was 
inspected by the McCabe Inspection Service at Pier 27 in New 
York City. The certificate of inspection showed the temperature 
of the grapes to be 37° at the top and bottom, and the condition 
of the grapes to be as follows: 


“Stems strong and green to 60% browning. Firm. 5% green- 
ish, balance red color. 3% weak. 3% split. 5% sticky wet. 
3% shattered. 3 to 50% average 20% nested decay. 0 to 15% 
average 6% berries damaged by bruising—flattened and 
creased.” 


17. On October 25, 1967, the car of grapes was resold at the 
New York Fruit Auction for proceeds of $1,048.55. Resale ex- 
penses and freight charges totaled $1,176.42, resulting in a deficit 
of $127.87, which sum was paid to Victor Joseph & Son, Inc., by 
complainant. 


18. The formal complaint was filed on February 5, 1968, which 
was within 9 months after the cause of action herein accrued. 


Complainant alleged in the formal complaint that on or about 
October 5, 1967, it orally contracted to sell to respondent one 
carload of Tokay grapes at $2.75 per lug, f.o.b. Lodi, California; 
that it shipped from loading point the kind, quality, grade and 
size of grapes called for in the contract and in the manner agreed 
upon; and that the car was originally destined for respondent at 
Chicago, Illinois, but thereafter was diverted to respondent at 
Waterford, New York. It is further alleged that respondent re- 
fused to accept the grapes on arrival and that complainant, being 
unable to find another purchaser, shipped the grapes to New York, 
New York, where they were sold at auction for a deficit of 
$127.87. Complainant requested reparation of $3,665.37, being 
the agreed contract price, plus the deficit. 


Respondent in its answer denied the material allegations of the 
complaint except that it refused to accept the shipment. By way 
of affirmative defense, respondent alleged that complainant agreed 
to sell to respondent one carload of Tokay grapes in lidded lugs, 
U.S. No. 1 grade, free of decay and rain damage, precooled and 
gassed, in suitable shipping condition, and all of one lot at $2.75 
per lug, f.o.b. Lodi, California; that the agreed destination was 
the eastern seaboard; that the grapes shipped by complainant 
were not free of decay or rain damage, were not in suitable 
shipping condition, and were not all of one lot; and that, by reason 
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of such breaches of contract by complainant, the rejection was 
with reasonable cause. Respondent also alleged that complainant, 
without objection, agreed, consented to, and accepted respond- 
ent’s rejection; and that complainant failed to exercise due and 
appropriate care and judgment in the disposition of the grapes 
following the rejection. 


Consideration will first be given to the disputed terms of the 
contract negotiated between C. A. O’Donnell, acting for com- 
plainant, and Alfred R. Van Hoven, acting for respondent. The 
evidence shows that Van Hoven came to complainant’s packing 
shed on October 4 or 5, 1967, for the purpose of inspecting and 
purchasing Tokay grapes for respondent for shipment to the 
eastern seaboard. O’Donnell testified that Van Hoven inspected 
the lugs of grapes in car FGEX 1548 which was less than 25 
percent loaded; that he told Van Hoven only U.S. No. 1 grapes 
were permitted to be shipped; and that Van Hoven said to make 
sure the lots inspected were shipped. O’Donnell further testified 
that he made out a memorandum of the transaction and delivered 
it to complainant. This memorandum which was received in evi- 
dence is dated October 5 and shows the sale to respondent of 
“1250 ABC Tokays” in car FGEX 1548 at $2.75 plus $100, with 
Chicago, Illinois, as the destination. According to O’Donnell, he 
was instructed by Van Hoven to ship the car to respondent at 
Chicago via the Central California Traction Co., Western Pacific, 
Union Pacific and Norfolk & Western Railroads, and that the next 
day the Fresno office of respondent requested him to divert the 
car from Chicago to respondent at Waterford, New York, via 
the Union Pacific, Rock Island, Erie-Lackawanna and Delaware 
& Hudson Railroads. 


Van Hoven testified that he was having difficulty filling orders 
for grapes for respondent because the grapes in the Lodi area 
had been rained on and most showed Grey Mold Rot and slip 
skins, an early stage of Grey Mold Rot. Van Hoven further 
testified that he inspected grapes on complainant’s platform 
which showed 14 of 1% Grey Mold Rot, and some cracks or slip 
skins; that he told O’Donnell these grapes were not suitable and 
that he expected grapes which were free from decay and rain 
damage, and U.S. No. 1 on arrival; that O’Donnell said he had 
some “pre-rain” grapes; and that at O’Donnell’s direction he 
looked at 3 or 4 lugs in a partially filled car under mechanical 
refrigeration which had no decay or slip skins; and that O’Don- 
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nell said the grapes were all of one lot. Van Hoven further testi- 
fied that he told O’Donnell grapes like those inspected would be 
satisfactory to respondent and that they agreed on a price of 
$2.50 per lug, plus cooling. O’Donnell denied that there was any 
mention of freedom from rain damage or decay, or that he said 
the grapes were all of one lot. 


On the basis of the evidence, it is concluded that the contract 
was for grapes grading U.S. No. 1 at shipping point at $2.75 per 
lug, f.o.b. shipping point, plus cooling charges of $100, and that 
O’Donnell made no other express warranties in connection with 
the sale of the grapes. In reaching this conclusion, consideration 
has been given, among other things, to the fact that complainant’s 
invoice to which respondent took no exception, shows the price 
as $2.75 per lug f.o.b. plus a cooling charge of $100; that re- 
spondent’s answer alleges that this was the agreed price; and 
that during the investigation of the informal complaint respond- 
ent’s only contention was that the grapes on arrival at Waterford 
were not in suitable shipping condition. 


The grapes shipped in car FGEX 1548 were officially inspected 
at shipping point on October 5, 1967, and were certified to be 
U.S. No. 1 grade. Accordingly, the grapes were in compliance 


with the express warranty as to grade. In an f.o.b. sale, as here, 
there is also a warranty that the produce is in suitable shipping 
condition, that is, in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract destina- 
tion agreed upon between the parties (7 CFR 46.24(i), (j)). 
Although O’Donnell testified that he knew the grapes were to be 
shipped to the eastern seaboard, the only destination actually 
agreed upon by O’Donnell and Van Hoven appears to have been 
Chicago, Illinois. Consequently, the suitable shipping condition 
rule was not applicable to Waterford as contended by respondent. 
Taplett v. Joseph, 19 A.D. 411. 


But even if it were possible to construe Waterford as being the 
specified destination, the suitable shipping condition rule would 
not be applicable because the transportation service and condi- 
tions were not normal. The Union Pacific Railroad admitted a 
12-hour delay of the car in transit. As a result the car arrived at 
Binghampton, New York, at 2 a.m. Friday, October 13, departed 
the same day on the one train leaving daily at 6 p.m. and arrived 
at Colonie (Watervliet), New York, a terminal yard 10 miles 
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from Waterford, at 1:25 a.m. October 14. Since October 14 was a 
Saturday, when respondent’s plant at Waterford is closed and no 
train service is available, the D&H RR delivered the car to re- 
spondent’s plant at 7:30 a.m., Monday, October 16. Albert W. 
Poland testified that the normal transit time from Lodi to Water- 
ford is eight days and, therefore, he expected the car to arrive 
on October 13. Other witnesses, including Barbera, were of the 
same opinion. Since Grey Mold Rot admittedly increases in transit 
even under proper refrigeration, it is impossible to say that the 
grapes would have been abnormally deteriorated if they had 
arrived two or three days earlier. 


Consideration will next be given to respondent’s contention that 
the contract was mutually rescinded. The only evidence submitted 
by respondent on this point consists of the testimony of Allen 
Bull, a buyer in respondent’s office in Fresno, that on October 16, 
by telephone he rejected the car to O’Donnell who said he ac- 
cepted the rejection and was diverting the car elsewhere. O’Don- 
nell denied this conversation. While the preponderance of the 
evidence indicates that he was notified of the rejection, it seems 
unlikely that he would make the claimed statement without con- 
sulting complainant. But even if this conversation took place, it 
is not sufficient to establish a mutual rescission of the original 
contract. Saying that the rejection was accepted, could mean no 


more than that respondent’s determination to reject was being 
accepted as final by O’Donnell and that there would be no further 


discussion concerning the justification thereof. See Mutual Veg. 
Sales v. Garrett-Holmes & Co., 28 A.D. 288; Harry Carian v. 
Martin Fruit, 25 A.D. 1292. 


In the absence of any evidence of a breach of contract on the 
part of complainant, respondent’s rejection of the grapes was 
without reasonable cause in violation of section 2 of the act. 
Where the buyer wrongfully rejects, the seller may resell the 
goods concerned, and if such resale is made in good faith and in 
a commercially reasonable manner, the seller may recover the 
difference between the resale price and the contract price. Uni- 
form Commercial Code, section 2-706. 


Respondent questions the propriety of the resale made by com- 
plainant at New York, New York. In this connection, Edward 


Barbera, complainant’s president and general manager, testified 
that he was unable to find another purchaser for the grapes; that 


Boston was overloaded with grapes; and that, in his opinion, 
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the best way to dispose of the carload was at auction in New 
York, New York. Albert W. Poland, the head produce buyer of 
respondent at East Paterson, New Jersey, testified that the car 
should not have been sent to New York because this is a back 
haul which takes a long time. He also testified that the grapes 
could have been moved by truck within 24 or 36 hours to one of 
the larger cities in the northeast. The burden is upon the buyer 
to show that the seller did not reasonably minimize the loss caused 
by the buyer. Lerman v. Fruit Processors, 191 F2d 349 (App. 
D.C. 1951). We conclude that respondent has failed to sustain 
this burden. 


The total f.o.b. price was $3,537.50. The resale at auction re- 
sulted in a deficit of $127.87, which sum was paid by complainant. 
Reparation should be awarded to complainant against respondent 
for the total of these amounts, or $3,665.37, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,665.37, with interest there- 
on at the rate of 6 percent per annum from November 1, 1967, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 12,557) 


LouIS CARIC & SONS v. JOSEPH WEDNER & SON Co. PACA Docket 
No. 2-1301. Decided June 24, 1969. 


Undisputed amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $25,799.90 in 
connection with transactions involving five shipments of grapes 
in interstate commerce. 
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A copy of the formal complaint was served upon respondent 
and respondent filed an answer thereto, denying that it owed 


complainant $25,799.90 as alleged in the complaint, but admitting 


indebtedness to complainant in the amount of $1,027.40 in con- 
nection with these transactions. 


It is provided in section 7(a) of the act (7 U.S.C. 499g), in 
part, as follows: 


«* * * Tf after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an 
order directing the respondent to pay to the complainant the 


undisputed amount on or before the date fixed in the order 
** *)») 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$1,027.40. Payment in this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
6 percent per annum from December 1, 1968, until paid. 
Respondent’s liability for the remaining disputed amount is 


left for subsequent determination in the same manner and under 
the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 


Copies of this order shall be served upon the parties, 


(No. 12,558) 


H. MCKNIGHT v. GROWERS PropucE. PACA Docket No. 2-1281. 
Decided June 26, 1969. f 


Reopening after default—Granted 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


There has been received a letter from counsel for respondent 
which constitutes in effect a motion to remove the default order 
entered May 27, 1969. The letter was accompanied by a copy of a 
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citation by the California State Department of Agriculture cover- 
ing the apples involved in the proceeding. 


The motion is granted and the order of May 27, 1969 is stayed. 
Respondent shall file an answer to the complaint within 20 days 
after the date of this order. 


(No. 12,559) 


STOCKTON TOMATO COMPANY, INC. v. CERRUTO Bros. PACA 
Docket No. 2-954. Decided June 27, 1969. 


F.o.b. sale—Suitable shipping condition—Untimely notice—Diversion— 
Failure to prove damages 


Where complainant shipped tomatoes that met contract requirements and 
respondent accepted the shipment by diversion and without timely com- 
plaint and failed to establish breach of suitable shipping condition or 
damages, respondent liable for full purchase price. 


Louis F. Glaser, New York, N.Y., for complainant. 
Arthur Slavin, Slavin & Carr, New York, N.Y., for respondent. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 


In a complaint filed February 8, 1968, complainant seeks repara- 
tion in the amount of $1,161.25 in connection with a shipment 


of tomatoes in interstate commerce. 


A copy of the complaint was served upon respondent. Copies of 
the Department’s report of investigation were served upon re- 
spondent and complainant’s attorney. Respondent filed an answer 
denying liability and requesting an oral hearing. Respondent’s 


answer contained a counterclaim for $4,645.00, which amount 
respondent claims as damages, allegedly sustained by reason of 
complainant’s breach of its warranties of suitable shipping con- 


dition, merchantability and fitness for a particular purpose, 


An oral hearing was held at New York, New York, on Novem- 
ber 1, 1968, at which both sides were represented by counsel. 
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Three witnesses appeared at the hearing and testified, one for 
complainant and two for respondent. Briefs were filed by both 


parties. 


FINDINGS OF FACT 


1. Complainant is a corporation, Stockton Tomato Company, 
Inc., whose address is P. 0. Box 1275, Stockton, California. At the 


time of the transaction involved herein, complainant was licensed 
under the act. 


2. Respondent is an individual, Anthony Cerruto, doing busi- 


ness as Cerruto Bros., whose address is 20-22 Cornelia Street, 
Newark, New Jersey. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about October 18, 1967, in the course of interstate 
commerce and by oral contract, complainant sold to respondent a 
piggyback trailer load of mature green tomatoes of the grades, 
brands, quantities, and sizes shown below, and at the unit prices 
indicated, all f.o.b. shipping point French Camp, California, plus 
a Transigard Unit charge of $15.00: 


Quantity Unit Price 
(Cartons) Brand Grade Size Price Extended 
435 ACE U.S. No. 1 5x6 $4.00 $1,740.00 
179 ACE U.S. No. 1 6x6 3.50 626.50 
115 ELDORADO U.S. No. 2 6x6 2.50 287.50 

and larger 

200 ELDORADO U.S. No. 2 6x7 1.75 350.00 
$3,004.00 
Transigard Unit #2283 15.00 
$3,019.00 


4. On October 18, 1967, complainant shipped from French 
Camp, California, 929 cartons of tomatoes in piggyback trailer 
PFT 120195 to respondent at South Kearney, New Jersey. A 
Federal-State inspection of the tomatoes was made at shipping 
point during the process of loading on October 16. and 17, 1967, 
at which time the 614 cartons of ACE brand tomatoes were 
certified as being of U.S. No. 1 grade while the 315 cartons of 
ELDORADO brand tomatoes were certified as being of U.S. No. 
2 grade. The certificate also stated that both lots were mature 
green with no decay. At the request of respondent, complainant 
instructed the carrier to maintain the temperature at 52°. 
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5. The trailer arrived at 8:30 a.m. on October 26, 1967, and 


was unloaded from the flat car at 9:30 a.m. Respondent was 
notified of arrival at 10:30 a.m. on the same day. 


6. On October 26, 1967, respondent diverted trailer PFT 120195 
from South Kearney, New Jersey, to the Hunts Point Market, 


Bronx, New York, for sale at the New York Fruit Auction by 
Eastern Tomato Distributors, Bronx, New York. 

7. Upon application of Eastern Tomato Distributors, the toma- 
toes unloaded from PFT 120195 were federally inspected at the 
Costa Garage on Longfellow Avenue in the Bronx, New York, at 
8:30 a.m. October 27, 1967. This inspection revealed the following 


as to quality, condition, and grade: 


“Quality: Each lot: Clean, mostly well formed and smooth, 
some fairly well formed and fairly smooth. Grade defects 
average 10% consisting of scars, mechanical damage, growth 
cracks and puffy tomatoes. 


“Condition: Each lot: Average approximately ACE LOT 
25% green and breakers, 30% turning and pink, 30% light 
red and red. Soft tomatoes and decay range 8 to 23% 
average 14% including 3% soft, remainder decay. EL DO- 
RADO LOT: 35% green and breakers, 35% turning and 
pink, 15% light red and red. Soft tomatoes and decay ranges 
6 to 22% average 16% including 3% soft, remainder decay. 
5 to 14% average 10% serious damage and in ACE LOT 5 
to 18% average 10% damage by numerous slightly sunken 
discolored areas occurring over shoulders. Each lot: Decay 
is Gray Mold Rot, Alternaria Rot in all stages. 


“Grade: Ace and Eldorado lots: Each lot: Meets quality 
requirements but fails to grade U.S. No. 1 or U.S. No. 2 
respectively only account of condition. Now approximately 
Ace lot: 65% U.S. No. 1 quality combination 14% soft and 
decay and El Dorado lot: 65% U.S. No. 2 quality combination 
16% soft and decay.” 


8. No complaint or claim for breach of warranty was made 
to complainant by respondent upon arrival of trailer PFT 120195 
at destination on October 26, 1967, or within a reasonable time 
thereafter, nor did respondent notify complainant that the ship- 
ment was being consigned to Eastern Tomato Distributors for re- 
sale at the New York Fruit Auction. 
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9. On or about October 27, 1967, the tomatoes were resold at 
the New York Fruit Auction. On or about January 1, 1968, 


respondent remitted to complainant the sum of $1,857.75. 


10. The formal complaint was filed on February 8, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits that upon receipt of arrival notice from the 
carrier, he ordered trailer PFT 120195 to the Hunts Point Market 
in the Bronx, New York, for resale at the New York Fruit Auc- 
tion. By diverting and reselling the tomatoes, respondent accepted 
them and is liable to complainant for the contract price of 
$3,019.00, subject to respondent’s right to claim damages which 
may have resulted from any breach of contract on the part of 
complainant. Respondent has the burden of proving both the 
claimed breach and the damages flowing therefrom. 


In an f.o.b. sale such as here involved, there is a warranty 
that the produce sold will be placed free on board the boat, car, 
or other agency of the through land transportation at shipping 
point, in suitable shipping condition, and that the buyer assumes 
all risk of damage and delay not caused by the shipper (section 
46.43(i) of the regulations, 7 CFR 46.43(i)). The regulations 
also provide that “suitable shipping condition,” in relation to 
direct shipments, means the commodity, at time of billing, is in a 
condition which, if the shipment is handled under normal trans- 
portation and service will assure delivery without abnormal de- 
terioration at contract destination (7 CFR 46.43(j)). 


Complainant contends that the shipment of tomatoes was not 
handled under normal transportation service and conditions. At 
shipping point, the carrier was instructed by complainant at re- 
spondent’s request to maintain a temperature of 52° inside trailer 
PFT 120195. The Transigard Recording Thermo-Shockmeter in- 
stalled in this shipment shows that the temperatures in transit 
from shipping point to destination ranged from 42 to slightly over 
50°, mostly 45 to 50°. Whether this dereliction may have been 
responsible, in whole or in part, for the condition of the tomatoes 
found in the inspection of October 27, 1967, so as to void the 
suitable shipping rule, is not for our determination in view of the 
conclusions reached hereafter. 
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Assuming, arguendo, that the warranty of suitable shipping 
condition is applicable and accepting the inspection of October 
27, 1967, as showing abnormal deterioration on arrival by reason 
of condition factors, respondent still would not be entitled to re- 
lief because of his failure to prove damages. The general measure 
of damages for breach of warranty, when the receiver has ac- 
cepted the goods, is the difference between the value of the goods 
actually delivered at the time and place of delivery to the buyer, 
and the value the goods would have had at that time if they had 
met the specifications of the contract. Peru Orchards Company v. 
Economy Produce Company, 23 A.D. 325. 


The tomatoes here were delivered to respondent at South 
Kearney, New Jersey, on October 26, 1967. Respondent offered 
no evidence of either value. In the absence of any other evidence 
to prove the value of a load of tomatoes meeting contract require- 
ments, we could accept as indicative of such value the f.o.b. con- 
tract price of $3,019.00, plus transportation. The difficulty here, 
however, stems from our inability to determine the market value 
of the tomatoes actually received. Respondent testified that upon 
arrival of the shipment, he ordered the trailer to the Hunts 
Point Market in the Bronx where the tomatoes were resold at the 
New York Fruit Auction on October 27, 1967, for net proceeds 
of $3,048.39. In providing this information as to net proceeds 
realized, respondent appeared to be testifying from an account 
sale of the New York Fruit Auction. Since the account sale of 
the New York Fruit Auction was not offered in evidence, we 
have no way of knowing whether all the cartons of tomatoes 
were sold or what expenses were deducted. 


Respondent also testified to paying the following expenses: 
freight $803.40; buying brokerage, $111.48; selling charge of 
Eastern Tomato Distributors, $100.00; unloading charge, $92.90; 
and inspection fee, $15.00. Respondent offered no receipts to 
evidence payment of any of these claimed expenses. As stated 
earlier, respondent being the moving party, the burden of proof 
with respect to damages claimed rests upon him. In the absence 
of any supporting proof, we find respondent’s testimony above 
to be insufficient to establish the extent of his damages, if any, 
resulting from the claimed breach by complainant. 


Even if we were to hold that complainant breached the alleged 
warranties of suitable shipping condition, merchantability, and 
fitness for a particular purpose, and that respondent had proved 
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the damages resulting therefrom, he would still be unable to re- 
cover on his counterclaim for lack of notice. Where produce has 
been accepted the buyer must within a reasonable time after he 
discovers or should have discovered any breach notify the seller 
of breach or be barred from any remedy. Milton R. Feldman Co. 
v. Russ, 25 A.D. 1467; Uniform Commercial Code § 2-607. 


At the hearing, complainant’s president, Frank Ray, testified 
that approximately three or four days after the shipment had 
arrived at destination, he had the following conversation with 
respondent’s buying broker, Charlie Cook: 


“Charlie made a statement that the piggy back had arrived 
and that Cerruto decided to auction it off rather than take 
it in and that there were some minor problems in it, but he 
didn’t think it was anything serious and that was the end 
of the conversation.” 


This testimony, which was unrebutted, indicates that respond- 
ent sold the tomatoes at auction prior to any notice being given or 
complaint made to complainant. According to Ray, he was una- 
ware of the shipment having been diverted to Eastern Tomato 
Distributors until he received a copy of the certificate of inspec- 
tion made at New York. In his letter of March 8, 1968, to the 
Department, Ray advised that he received this copy of the in- 
spection certificate thirty days after the shipment arrived. In a 
letter to the Department dated February 23, 1968, respondent 
stated: “I spoke to Mr. Frankie Ray and he told me to deduct 
from the bill what I thought I was entitled to.” This letter does 
not indicate when this claimed conversation occurred and it is 
significant that in his testimony at the hearing, respondent made 
no reference whatever to such a conversation. Nor did respondent 
testify to ever giving complainant notice of the claimed breach or 
having instructed Cook to do so. It is concluded that respondent 
has failed to establish that he gave timely notice of the claimed 
breach to complainant. 


The agreed purchase price for this shipment of tomatoes was 
$3,019.00. Respondent has paid complainant $1,857.75, leaving a 
balance due and owing from respondent to complainant of 
$1,161.25. Respondent’s failure to pay this balance to complainant 
is in violation of section 2 of the act. Reparation should be award- 
ed complainant in the amount of $1,161.25, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,161.25, with interest there- 
on at the rate of 6 percent per annum from November 1, 1967, 
until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,560) 


NATIONAL FOODS TRADING CORP. v. THERESA FRIEDMAN & SONS, 
Inc. PACA Docket No. 2-1163. Decided June 27, 1969. 


Sale and purchase established—Rejection—Incidental damages— 
Frozen berries—Breach of merchantability—Damages 


Where complainant established sale of 1,906 cartons of frozen berries to 
respondent who rejected the produce without reasonable cause, and 
where complainant’s resale proceeds equaled contract price, no direct 
damages incurred; however, complainant entitled to incidental damages 
for storage charges from date of purchase by respondent to date of 
resale. Where respondent admitted purchase of 32 drums of frozen 
berries accepted by it, respondent entitled to damages for complainant’s 
breach of warranty of merchantability on 20 drums that contained for- 
eign matter and certified by Federal inspection as unfit for human 
consumption. While these berries were sold as “sort outs” the term 
is not defined in Department regulations, and in absence of evidence as 
to its meaning in the trade or as between the parties, it cannot be de- 
termined to what extent, if any, foreign matter is permitted to be 
present in frozen berries. 


Robert M. Rubenstein, New York, N.Y., for complainant. 
Milton P. King, Dorfman, Pechner, Sacks & Dorfman, Philadelphia, Pa., 
for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the amount of $1,356.09 in connection 
with transactions involving the alleged sale, and contemplated 
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movement in interstate commerce, of two lots of frozen blue- 
berries. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount of damages claimed in the formal complaint 
does not exceed $1,500, the shortened procedure provided in 
section 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Pursuant to this procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant, National Foods Trading Corp., is a corpora- 


tion whose address is 105 Hudson Street, New York, New York. 


2. Respondent, Theresa Friedman & Sons, Inc., is a corporation 
whose address is P. O. Box 11580, Philadelphia, Pennsylvania. 
At the time of the transactions involved herein, respondent was 


licensed under the act. 





38. On or about June 20, 1968, in contemplation of shipment 
in interstate commerce, complainant sold to respondent 32 drums 


of “sort out” frozen blueberries, containing a total of 9,600 


pounds, at an agreed price of 10¢ per pound, f.o.b. Central Ware- 
house, Fuller Road Branch, Colonie, New York, and 1,906 cartons 
of “sort out” frozen blueberries, washed and cleaned, containing 


a total of approximately 59,100 pounds at an agreed price of 10¢ 


per pound, f.o.b. cold storage in Portland, Maine, or a total for 
the two lots of $6,870. 


4, At the time of the sale of the approximately 59,100 pounds 
of berries located in storage at Portland, Maine, it was agreed 


that the merchandise should be transferred to the account of re- 
spondent, with respondent to have the benefit of any unexpired 


storage. In this connection, storage charges prepaid by com- 
plainant were as follows: 


North East Cold Storage, Portland, Maine: 


Total Storage 
Quantity Size Weight Expired 
721 cartons 30 lbs. 21,630 July 9, 1968 


998 - 30 Ibs. 29,994 July 11, 1968 














NATIONAL FOODS v. THERESA FRIEDMAN & SONS 781 
Cite as 28 A.D. 779 


Cumberland Cold Storage, Portland, Maine: 
123 cartons 30 lbs. 3,690 July 20, 1968 
64 - 60 lbs. 3,840 July 20, 1968 
5. Complainant sent its invoice No. 448, dated June 24, 1968, 
to respondent, showing payment due complainant in the amount 
of $960 for the 32 drums of blueberries sold to respondent. Com- 
plainant also sent its invoice No. 451, dated June 28, 1968, to 
respondent, showing the agreed arrangement with respect to 
storage charges and also showing payment due complainant in the 
amount of $5,910 for the 1,906 cartons of blueberries sold to re- 
spondent. Complainant also forwarded to respondent the ap- 
propriate warehouse documents and receipts having to do with 
the berries involved herein. 


6. On or about June 30, 1968, respondent, pursuant to its 
purchase on June 20, removed the 32 drums of frozen blueberries 
from storage in Colonie, New York, and transported them to its 
(respondent’s) place of business in Philadelphia, Pennsylvania. 
At the time of such transfer, the drums were sealed and the 
berries contained therein full frozen. 

7. On July 8, 1968, complainant received a Customer Receipt 
from the Camden Refrigerating & Terminals Corp. in Camden, 


New Jersey, advising complainant that 20 drums of blueberries 
had been stored there on July 2 by respondent, in complainant’s 


name. Complainant immediately notified Camden Refrigerating 


& Terminals Corp. that it (complainant) was not accepting the 
berries, and that the cold storage was not authorized to store and 
maintain the berries in complainant’s name. 


8. On July 10 complainant’s president, David G. Rahal, talked 
by telephone with respondent’s president, Lawrence A. Friedman. 


In the course of the conversation Friedman informed Rahal that 
respondent had accepted 12 of the drums of berries involved 


herein, but had rejected the remaining twenty. Friedman offered 
to return the 20 drums to complainant but Rahal declined, saying 
that such was not acceptable to complainant. 

9. On August 22, 1968, an official inspection was made of the 
20 drums of frozen blueberries. The results of that inspection, 
in relevant part, are as follows: 


Type: Cultivated (applicant’s declaration) 
“Color: Poor; substandard 


“Character: Poor, substandard 
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“Defects: Unfit for human consumption, account presence 
of leaves, twigs, pine cones, pieces of branches, wood, mold 


and grit. 


“Grade: Grade not certified, account presence of foreign 
material (high mold count, leaves, twigs, pine cones, pieces 
of branches, pieces of wood and grit). Inspection and certifi- 
cation based on examination of finished products only, and 
restricted to samples drawn from top layers of drums (mass 
frozen). 


“Remarks: This certificate covers 20—50 gallon drums (ap- 
proximately 7000 pounds—warehouse count and weight). 
Packed in polyethylene bags tied at top in metal drums with 
no lids. Located in Room 84, Section B-4, Camden Refrigerat- 
ing & Terminals Corp., Camden, New Jersey. Identified by 
Warehouse Lot No. 1264.” 


10. In a letter dated September 24, 1968, addressed to com- 
plainant’s David Rahal and signed by respondent’s Lawrence 
Friedman, respondent returned complainant’s invoice of June 24 
covering the 32 drums of berries. Respondent stated that it had 
been able to use only 12 of the drums, which it had converted 
into puree, and requested that complainant reinvoice respondent 
for that number. Respondent informed complainant that the re- 
maining 20 drums of the 32 drums of berries purchased had been 
“condemned as unfit for human consumption by the U.S.D.A., 
copy of certificate attached, and... are in Camden Refrigerating 
and Storage in your name.” In this same letter respondent stated 
that “I am returning herewith your invoice covering 59,100 
pounds of Blueberries which I had not contracted to purchase. 
The Warehouse Receipts covering same and the Invoices covering 
the storage have been returned to the warehouse in question .. .” 


11. In a letter to the Northeast Cold Storage Company, Port- 
land, Maine, dated September 24, 1968, respondent returned to 
the warehouse the storage receipts on the 1,719 30-pound cartons 
of berries contained there, with the request that the berries be 
transferred “to the original owners for National Foods Trading 
Corporation.” Respondent also returned to Northeast Cold Stor- 
age three invoices for storage charges totaling $340.38, stating 
that storage charges on the berries should be billed to complain- 
ant, since these berries had not been ordered by respondent. Re- 


spondent also wrote a similar letter, also under date of September 
24, 1968, to the Cumberland Cold Storage Company in Portland, 
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returning the warehouse receipt on the 123 30-pound cartons 
and 64 60-pound cartons contained there in storage, as well as an 
invoice for storage in the amount of $36.14. Respondent requested 
Cumberland Cold Storage to transfer these berries to complain- 
ant’s account and to send the bill for storage charges to com- 
plainant, since these berries had not been ordered by respondent. 


12. Respondent, on October 4, 1968, resold the 1,906 cartons of 
berries stored in the Northeast and Cumberland Cold Storage 
companies to a third party at 10¢ per pound, f.o.b. cold storage, 
Portland, Maine, or the same price at which the berries had been 
sold to respondent on June 20, 1968. The cold storage charges on 
these berries between these dates (June 20—October 4, 1968) 
amounted to $376.52. 


13. Respondent has made no payment to complainant in connec- 
tion with this transaction. 


14. The formal complaint was filed on December 5, 1968, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein is whether a con- 
tract of purchase and sale for the 1,906 cartons of berries in 
storage at Portland, Maine, was entered into by the parties. Com- 
plainant, in its verified formal complaint, alleges that such a sale 
was made. As evidence in support of this allegation complainant’s 
president, David Rahal, in an affidavit included as a part of com- 
plainant’s opening statement, states that the sale was negotiated 
with respondent’s president, Lawrence Friedman, in the course of 
a telephone conversation on June 20, 1968. Rahal in his affidavit 
further states that complainant issued an invoice to respondent 
on or about June 28 in connection with the alleged sale, and also 
forwarded the warehouse documents pertaining to the storage 
of these berries to respondent at or about the same time. Rahal, 
further in his affidavit, states that he talked by telephone with 
Lawrence Friedman on July 10, 1968; that in the course of this 
conversation Friedman stated that respondent would not accept 
the 1,906 cartons of blueberries; and that Rahal had said that 
this was unacceptable to complainant, since respondent had 
agreed to buy the berries. 


Respondent in its verified answer denies that it offered to 
purchase or had purchased any blueberries in cartons from com- 
plainant. Respondent, in an affidavit signed by counsel for re- 
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spondent and submitted in evidence as respondent’s answering 
statement, admits receiving complainant’s invoice for the 1,906 


cartons of berries, but avers that respondent informed complain- 
ant on June 30 that the invoice was incorrect, since respondent 
had not purchased these berries. 


Complainant, as the party alleging the sale of the 1,906 cartons 
of berries to respondent, has the burden of proving such allega- 


tion by a preponderance of the evidence, In reviewing the evi- 


dence before us, we are of the opinion that complainant has sus- 
tained that burden. Accordingly, it is concluded that respondent 
agreed to purchase the 1,906 cartons of berries from complainant 


at 10¢ per pound, f.o.b. cold storage in Portland, Maine. 


Respondent rejected the 1,906 cartons of berries, and apparent- 


ly did so without reasonable cause. Accordingly, we find such 
rejection to be a breach of the contract between the parties, in 
violation of section 2 of the act, for which complainant is entitled 


to recover damages. The Uniform Commercial Code, section 2- 
703, provides that where a buyer wrongfully rejects the ag- 


grieved seller may—among other things—resell and recover dam- 
ages as provided in section 2-706 of the code. Section 2-706 pro- 


vides, in relevant part, that where the resale is made in good 
faith and in a commercially reasonable manner, the seller may 


recover the difference between the resale price and the contract 
price, together with any incidental damages. “Incidental dam- 
ages”’ to the aggrieved seller are defined as including any com- 


mercially reasonable charge or expense incurred by the seller 
in connection with the care and custody of the goods after the 
buyer’s breach. Uniform Commercial Code, section 2-710. 


From the record before us, it appears that the resale of the 
1,906 cartons of berries by complainant was made in good faith 


and in a commercially reasonable manner, at 10¢ per pound, 


f.o.b. cold storage, Portland, Maine. Since the resale price was 


the same as the contract price to respondent, no direct damages 
were incurred by complainant. However, incidental damages in 
the sum of $396.09 are claimed by complainant, representing 


storage charges on the berries from the date of purchase by re- 
spondent to the date of sale by complainant. 


It is clear that complainant is entitled to incidental damages 
for storage charges, but the documents in our record establish 


the total of such charges as being $376.52. Accordingly, we con- 
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clude that our award of reparation in connection with respond- 
ent’s breach as to these berries must be restricted to that amount 
($376.52), as opposed to the larger sum ($396.09) claimed as 


damages by complainant in the formal complaint. 


Having disposed of the issues arising out of the sale of the 
1,906 cartons of frozen blueberries, we next turn our attention 
to the questions presented in connection with the sale of the 32 


drums of frozen blueberries. Respondent admits the purchase of 


these berries, and also admits transferring the entire lot from 


cold storage in Colonie, New York, to its plant in Philadelphia, 
Pennsylvania, where 12 drums of the berries were made into 
puree. Under the circumstances, respondent is deemed to have 


accepted the 32 drums of berries and to have become liable to 


complainant for the agreed purchase price thereof, less provable 


damages sustained by respondent as the result of any breach of 
contract on the part of complainant. B. G. Anderson Co., Ine. v. 


Comunale, 25 A.D. 228. 


Respondent is contending that it is not liable to complainant 


for the purchase price of the blueberries contained in the drums, 
on the ground that these berries were not fit for human consump- 
tion and therefore not merchantable when received. As evidence 


of this contention, respondent points to the results of the Fed- 


eral inspection made of 20 of the drums in Camden, New Jersey, 
on August 22, 1968, which certified the berries as being “unfit 
for human consumption, account presence of leaves, twigs, pine 
cones, pieces of branches, wood, mold and grit.’’ Complainant 


reminds us, however, that these berries, after being taken from 


storage in Colonie, New York, were under the exclusive custody 
and control of respondent in Philadelphia for several days in 
late June and early July 1968, and that respondent has failed to 
show what conditions prevailed, or what treatment was accorded 


the berries during this period preceding the inspection in August. 


It is to be noted that the presence of foreign matter was the 
cause of the 20 drums of berries being certified on August 22, 
1968, as being unfit for human consumption. While we think— 


and as complainant apparently is suggesting—that a possibility 


exists that the foreign matter may have gotten into the berries 
at respondent’s plant, such a possibility would appear to be very 
remote. On the contrary, the description in the inspection report 
of the foreign matter found in the berries would seem to indicate 
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that the twigs, grit, etc. were incidental to harvest and were in 
the berries at the time they were originally packed. 


Complainant would seem to be contending, however, that the 


berries, as “sort outs” would be expected to contain foreign mat- 


ter, at least to some extent. This may or may not be true, for 


while both parties agree that the berries were sold as “sort outs” 
and have agreed that they know what the term means, neither 
has offered any evidence to explain the meaning of the term to us. 


The term is not defined in the Department’s regulations, and in 


the absence of evidence as to its meaning, either in the trade or 


as between the parties in this case, we cannot judge to what 
extent, if any, foreign matter is permitted to be present in frozen 
berries. In any case, we are of the opinion that it would not be 


permitted to the point where it would render the product unfit 


for human consumption. Accordingly, we conclude that the Fed- 


eral inspection of August 22 is sufficient to establish that com- 
plainant breached the warranty of merchantability as to the 20 
drums covered by that inspection and to establish that the berries 


in these 20 drums were commercially worthless, but that respond- 


ent has failed to establish that complainant breached the contract 


in any way with respect to the 12 drums of berries which it used 
for puree. 


The agreed total of the purchase prices of the 32 drums of 
berries was $960. As a result of complainant’s breach in this 


connection, respondent was damaged in the amount of $600, 


representing the total of the contract prices of the 20 drums of 
berries that were found to be unfit for human consumption. 
Subtracting this sum, $600, from the total due complainant under 
the contract, $960, leaves a balance due and owing from respond- 


ent of $360. Respondent’s failure to pay this sum is in violation 


of section 2 of the act, for which reparation should be awarded 
to complainant in the amount of $360. This sum ($360), plus 
the incidental damages ($376.52) due complainant in connection 
with the sale of the berries in cartons, totals $736.52, which sum 


should be awarded to complainant as reparation, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $736.52, with interest thereon 
at the rate of 6 percent per annum from October 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,561) 


JOSEPH P. KATSUR v. M. P. CLARK, INC. PACA Docket No. 2-998. 
Decided June 27, 1969. 


Potatoes for chipping—Option to cancel acceptance—Failure to establish 
breach of warranty—Failure to order—Damages 


In contract providing for sale at time of harvest and out of storage of 
potatoes guaranteed to chip, where respondent failed to establish that 


complainant shipped potatoes that did not meet contract requirements, 


respondent’s refusal to accept balance of order because the potatoes 
allegedly failed to chip properly is a breach of contract. Under terms 
of the contract the buyer had an option to cancel acceptance of potatoes 
that failed to chip properly, but could not cancel other shipments due 


under the contract on the basis of failure of any other load to meet 


contract requirements. Complainant is awarded reparation based on 


contract price of potatoes that should have been delivered at harvest 
and the resale price of potatoes out of storage. 


Nicholas J. Changose, Hornell, New York, for complainant. 


John S. May, May, Grove, Stork & Rubin, Lancaster, Pa., for respondertt. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $21,199.02 in 
connection with the sale of potatoes in interstate commerce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy 
of the report of investigation was also served upon complainant. 
A supplemental report of investigation was served upon both 
parties. Respondent filed an answer to the complaint, admitting 
the transaction and the contract as alleged, contending that com- 


plainant delivered potatoes which failed to meet the terms of the 
contract, and denying liability to complainant in any amount. 
Respondent requested an oral hearing. 


An oral hearing was held at Lancaster, Pennsylvania, on Janu- 
ary 14, 1969. Both parties were present and represented by 
counsel. Seven witnesses appeared and testified for complainant. 
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Four witnesses testified on behalf of respondent. Both parties 
filed briefs in support of their positions. 


FINDINGS OF FACT 


1. Complainant is an individual, Joseph P. Katsur, whose ad- 
dress is RD No. 1, Arkport, New York. 


2. Respondent, M. P. Clark, Inc., is a corporation whose ad- 
dress is 226 No. Decatur Street, Strasburg, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 


38. On or about April 28, 1967, in the course of interstate com- 
merce and by contract in writing, complainant sold to respondent 
5,000 ewt. Kennebec potatoes, at $2.15 per cwt. at time of harvest, 
and 5,000 cwt. Kennebec potatoes, out of storage at a price of 
$2.70 per cwt., f.o.b. shipping point, all potatoes to be grown 
during the season of 1967 in the State of New York, and to grade 
U.S. No. 1, Size A, guaranteed to chip on arrival at chip plants. 


4. The contract further provided that the buyer would furnish 
trucks for shipment and that the seller would supervise the load- 
ing of the trucks and preheat such trucks when necessary. The 
contract also provided that potatoes stored should be maintained 
at a temperature of 60°, and that if any potatoes covered by the 
contract failed “to make quality chips,” the contract could be 
cancelled by the buyer as to the portion or quantities which so 
failed to meet such requirements; that the buyer, however, would 
exhaust all efforts available to process the potatoes for the pur- 
pose of producing “quality products” and if any lot then failed to 
make “quality potato chips,” the buyer could exercise an option 
to cancel acceptance “of lots or quantities so failing”; evidence 
to be shown to the seller that all efforts were carried out as above 
stated; and notice to be given the seller as to acceptance or re- 
fusal upon delivery of shipment to processing plant or at time 
of completion of storing if it appeared apparent said potatoes 
would not meet requirements of the contract. 


5. On or about October 3, 4 and 5, 1967, complainant shipped 
three loads of potatoes to respondent, aggregating approximately 
13,118 pounds, in trucks supplied by respondent. Respondent de- 
livered these three loads to its customer and consignee Bon Ton 
Foods, Inc., a potato chipping plant at York, Pennsylvania. These 
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potatoes were accepted and complainant received full remittance 
of $2,820.37 from respondent. 


6. On or about February 21, 1968, complainant loaded onto a 
truck furnished by respondent a load of potatoes which was 
delivered by respondent to Bon Ton at York, Pennsylvania, on 
February 22. This load was accepted by respondent’s customer, 
and respondent contacted complainant by telephone and said, 
“We are accepting them. They are good, but not good enough.” 
Respondent told complainant he should wait another week or 
10 days and try another load. Complainant was paid the contract 
price of $1,184.00. 


7. On or about March 4, 1968, in a truck furnished by respond- 
ent, complainant shipped a load of potatoes from complainant’s 
place of business in Arkport, New York, which load was delivered 
by respondent to Bon Ton Foods, Inc. at York, Pennsylvania. The 
load was rejected by Bon Ton. Respondent, at complainant’s re- 
quest, resold the potatoes for $1 per cwt., plus freight, and re- 
mitted to complainant the sum of $426.00. 


8. Complainant periodically offered to deliver to respondent 
the remainder of the potatoes covered by the contract, but was 
informed by respondent that any additional potatoes which re- 
spondent accepted would have to be better than those it had al- 
ready received. Respondent suggested to complainant that the 
latter should sell the potatoes wherever he could. On March 15, 
1968, respondent sent complainant a letter advising complainant 
that the balance of the potatoes undelivered under the contract 
would be sold if shipping instructions were not received within 
5 days, and that respondent would be held liable for any differ- 
ence between the contract price and the amount received on re- 
sale. No further potatoes were accepted by respondent under 
the contract, and complainant resold as many of the potatoes as 
possible at various prices according to the declining market. 


9. An informal complaint was filed on March 18, 1968, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 


This case involves the growing, harvesting, and future ship- 
ment of chipping potatoes from the State of New York to a 
buyer in Pennsylvania. Both parties are experienced, knowledg- 
able potato men, and both parties offered the testimony of ap- 
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parently well informed witnesses in the potato and related busi- 
nesses. While the testimony is in many instances contradictory, 
fortunately we have a written contract which specifically spells 
out the terms and conditions under which this transaction was 
entered into. 


It is complainant’s contention that he entered into a contract 
with M. P. Clark, Inc. whereby he agreed to sell Clark 5,000 
cwt. of Kennebec potatoes at the time of harvest for a price of 
$2.15 ewt. bulk and 5,000 cwt. out of storage during the Winter 
season of 1967-68 at a price of $2.70 per cwt. bulk. The potatoes 
were to meet the requirements of U.S. No. 1, Size A grade, with 
a guaranty the potatoes would chip on arrival at potato chip 
plants. Complainant states that respondent accepted three loads, 
one each day on October 3, 4 and 5, 1967; that after arrival of 
these shipments, respondent’s Mur] Clark called complainant’s 
home and talked to his wife, stating that the potatoes were good 
and grading all right, but that since the chip plants were filled, he 
(Clark) could not take any more potatoes at that time, but would 
take the balance on the Winter contract. Complainant futher con- 
tends that respondent’s failure to accept the full 5,000 cwt. from 
the Fall contract resulted in complainant’s being forced to leave 
approximately 26 acres of potatoes undug, because of lack of 
storage space. Complainant states that Mr. Clark visited him in 
the early part of December, 1967 and stated he wanted to look 
at the potatoes; that after inspecting the potatoes, Clark told 
complainant not to worry, to keep his temperature up, and that 
respondent would be able to use all the potatoes he had. Com- 
plainant stated that on January 20, 1968, Mr. Clark called him 
on the phone and stated that after February 15, the chip plants 
would be filled and he would be unable to take any more potatoes, 
and that Clark told him at that time that the storage temperature 
should be moved up from 60° to 70° to assure the potatoes being 
cured so they would chip properly. Complainant further states 
that on February 14, 1968, he called Clark and advised him the 
potatoes were chipping properly and that Clark sent a trailer 
which was loaded on February 21 and delivered on February 22; 
that Clark called complainant on February 22 and said the load 
had been accepted but that it was not quite good enough, how- 
ever, he (Clark) said he thought in about 10 days the potatoes 
would be ready for chipping, but advised complainant to dispose 
of as many of the potatoes as he could elsewhere. Complainant 
further alleges that on March 4, 1968, respondent sent a trailer 
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which was loaded and delivered on March 5; that Clark called 
complainant later and said the load had been turned down and 
inquired whether complainant wanted it back; that Clark in- 
formed complainant at that time that he could not take any more 
potatoes because he (Clark) had 80,000 bags like complainant’s 
in storage; and further stated that any potatoes received from 
complainant would have to better than those he had already re- 
ceived. Complainant alleges that prior to March 31, 1968, he 
sold 11 loads of potatoes to Richard A. Goodrich at Avoca, New 
York, who, in turn, shipped them to potato chipping plants in 
Knoxville, Tennessee, Richmond, Virginia, and Baltimore, Mary- 
land. Complainant states that these potatoes were accepted by 
the purchasers without complaint. Complainant also states that 
in March, 1968, he sold potatoes to Carlton Stowe at Avoca, New 
York, which were delivered to Detroit, Michigan and Terre 
Haute, Indiana, and which were accepted as chipping potatoes. 
Complainant states that finally he was compelled to dump 8,400 
100-pound bags of potatoes on the field of a farmer nearby. 


It is respondent’s contention that complainant breached the 
contract by failing to supply potatoes which would chip properly; 
that all the potatoes shipped by complainant under the contract, 
which were accepted, were of poor chipping quality and that 
complainant was advised that the potatoes did not chip properly 
and that all future lots would have to chip better if they were to 
be accepted; that respondent’s Murl P. Clark at various times 
discussed with complainant ways of making his potatoes of chip- 
ping quality, but that the potatoes continued to be unsatisfactory. 
Respondent states that Clark visited complainant’s farm in mid- 
August and advised him to kill his potato vines; that he returned 
again around Labor Day in September and told complainant the 
potatoes would never chip because he had not killed his vines; 
that when Clark visited complainant’s storage house in early 
December 1967, he found the temperature was being held at 47° 
to 48° and brought this to complainant’s attention, advising him 
that potato chip plants were storing potatoes at 72° to properly 
cure them, but denies that Clark told complainant to raise the 
storage temperature to 70°. Respondent takes the position that 
since complainant did not supply respondent with potatoes meet- 
ing the contract specifications, respondent felt no liability to 
complainant. 


Although respondent contends that none of the potatoes re- 
ceived from complainant actually complied with contract specifi- 
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cations, the evidence shows that the three loads delivered October 
3, 4 and 5, 1967 were accepted and that saleable potato chips were 
produced from these loads. The evidence is contradictory as to 
whether any complaint was communicated to complainant regard- 
ing these potatoes at the time. Clark says he told complainant 
they were accepted but they were not good enough. Complainant 
testified that Clark phoned complainant’s residence and stated 
they were good and grading all right, and not to worry that he 
would take all the potatoes “for sure.” This evidence is substan- 
tiated by complainant’s wife, who accepted the telephone call from 
Clark. Complainant testified that, beginning in January, he pers- 
onally tested every load of potatoes before it was shipped in his 
own potato chipping device maintained at his place of business, 
and that all loads shipped tested out showing good potato chips. 
Chester E. James, Jr., of Dansville, Pennsylvania, who supplied 
complainant with fertilizer for his potato fields, testified that he 
called at complainant’s farm to check on the potato yield and any 
problems complainant might have, that he tested a representative 
sample of potatoes from complainant’s bins, and found them chip- 
ping “very good,” and that he suggested to complainant that he 
call respondent at once and ask him to take another load. From 


about February 17 to and including March 28, 1968, complainant 
sold 11 loads of potatoes to Richard A. Goodrich at Avoca, New 


York, which potatoes were tested by Goodrich at his place of 
business and were all found to be of good chipping quality. 


As a rebuttal to testimony by Mur] P. Clark that he visited 
complainant’s farm in mid-August and again in September 
around Labor Day and advised complainant that he had better 


kill his vines, but that such advice was ignored by complainant, 
complainant offered the testimony of William Brady of Andover, 
New York, who deals in agricultural fertilizers and chemicals for: 
the International Minerals and Chemical Corporation. He stated 
that he was on complainant’s farm during August and September 
about once every two weeks, as it was his practice to go to all the 
farmlands they supplied and make an observation as to the condi- 
tion of the foliage of the potatoes. Brady testified he probably 
observed a hundred acres of complainant’s potatoes, that in mid- 
August he dug up a sample of potatoes and ran some chip tests, 
yield evaluations, and gravity tests, that he advised complainant 
he thought the potatoes were improving to the point where the 


vines should be killed for maturity. He stated that he returned 
to complainant’s farm either the last week of August or the first 
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week of September and found that the vines had been killed, and 
that he went back about the middle of September and found 
complainant digging potatoes. In complainant’s own testimony at 
the hearing, he not only denied that Clark advised him to kill 
the vines in August and September, but denies that Clark even 
visited his farm until early in December 1967. Complainant 
further testified that it was his practice to kill the vines at the 
proper time, and that he would have done so even without being 


advised to kill them. 


With respect to respondent’s claim that the potatoes failed to 
meet the requirements as to grade, respondent offered no official 
inspections to substantiate its contention. Respondent’s witness 
Dean Gladfelter, Assistant Manager at Bon Ton Foods, Inc., 
stated that the potatoes were not U.S. No. 1, Size A potatoes, 
but admitted that he could not specifically identify the require- 
ments for the grade. Complainant’s evidence is to the effect that 
he utilizes a grading device used by all potato dealers in the in- 
dustry, which runs the potatoes over a belt and onto a table con- 
taining holes for sizing the potatoes, that any potatoes which did 
not meet Size A would drop through or be thrown out, and as 
a final action experienced graders were stationed alongside the 
belt or table to pick out and remove any bad potatoes or any not 
meeting the U.S. No. 1, Size A grade. It was stated at the hearing 
that this method of grading has been approved by the Depart- 
ment of Agriculture. Gladfelter further testified that “The physi- 
cal condition of the potatoes was very good,” but that he consid- 
ered them oversize and said there were some hollow potatoes and 
some sunburned potatoes. He further stated that the potatoes had 
red color in them, which in his opinion would prevent them from 
being a good potato for chipping. Gladfelter testified that Bon Ton 
Foods had their own specifications as to what constitutes a good 
chipping potato. He said they had to have chips with no color or 
very little color. There was also testimony to the effect that all 
potato chip manufacturers have their own standards and specifi- 
cations, and that most prefer a white chip with little or no color. 
One witness knew of a couple of potato chip manufacturers, how- 
ever, who preferred a darker chip. 


It is our opinion that respondent’s evidence is insufficient to 


establish with any degree of certainty that complainant breached 
the contract in failing to deliver potatoes that did not meet the 
specifications of the contract. As a matter of fact, complainant’s 
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evidence indicates that the potatoes, in fact, did meet contract 
requirements, Several witnesses testified for complainant con- 
cerning the good chipping quality of the potatoes tested, whereas 
we have only the word of Mr. Gladfelter of Bon Ton Foods, Inc. 
to support respondent’s contention that the potatoes did not chip 
properly. The evidence establishes that Mr, Clark never made any 
tests of respondent’s potatoes to determine their chipping quality. 
Although respondent contended that it was ready and willing at 
all times to accept from complainant shipments of potatoes that 
would meet the specifications of the contract, complainant states 
that he was informed by respondent’s Mur] Clark that respond- 
ent could accept no more of complainant’s potatoes, contending, 
first, that the chipping plant was all filled up and had no more 
room and that Clark had on hand in storage 80,000 bags of 
potatoes like Katsur’s, and second, that any additional shipments 
by complainant would have to be better than those already ship- 
ped. It is our conclusion that respondent wrongfully refused to 
accept the full quota of potatoes covered by the contract, which 
complainant was ready and willing to supply. 


Even if we should conclude that some of the potatoes delivered 
by complainant failed to meet the specifications of the contract, 
thus justifying a rejection of such potatoes by respondent, under 
the terms of the contract respondent could not cancel out or refuse 
to accept other shipments of potatoes due under the contract. 
This was admitted by M. P. Clark on cross-examination when he 
testified that, “One load of my contract doesn’t take on the rest of 
the contract.” Q.: “It doesn’t affect that?” A.: “It just affects 
that one load and gives me a sample of what is there.” The langu- 
age of the contract spells it out more specifically: “If potatoes 
on this contract for any unknown reasons fail to make quality 
chips, this contract may be cancelled in the portion or quantities 
which so fails such requirements .... Buyer may exercise option 
to cancel acceptance of lots or quantities so failing.” It is ap- 
parent from the written contract that the parties never intended 
that the buyer could cancel the contract for any undelivered 


loads of potatoes on the basis of failure of any other load or loads 
to meet the requirements of the contract. On the basis of the 
evidence, we conclude that respondent’s refusal to accept the re- 


mainder of the shipments of potatoes contracted for was a viola- 
tion of Section 2 of the Act. We further conclude that complain- 


ant is entitled to reparation for damages shown to have been 
sustained as a result of respondent’s breach of the contract. 





JOSEPH P. KATSUR v. M. P. CLARK, INC. 795 
Cite as 28 A.D. 787 


The measure of the seller’s damages for non-acceptance or re- 
pudiation by the buyer is the difference between the market price 
at the time and place for tender and the unpaid contract price, 
together with any incidental damages as a result of such non- 
acceptance or repudiation. Uniform Commercial Code, Section 
2-708. The evidence shows that respondent failed to accept 
4,868.82 bags of the potatoes covered by the contract for harvest 
time delivery. It also appears from the evidence that complain- 
ant refused to sell these potatoes on the ground that he was hold- 
ing them for fulfillment of his contract with respondent. This 
appears to be justified since complainant states, and his wife 
confirms, that Mr. Clark said for complainant not to worry, that 
he would take the balance of the potatoes in February, and at 
another time stated: “Don’t worry. We will take them for sure.” 
The contract price of the 5,000 bags supposed to be delivered at 
harvest time, at $2.15 per bag, was $10,750. In the absence of 
other evidence of the market price, and since complainant was 
obliged to hold the potatoes for future delivery under the contract, 
we accept the contract price of $2.15 per cwt. as the market price. 
Since the market price and the contract price are the same in 
this instance, damages will be figured on the basis of the contract 
price (and the market price) of $2.15 per cwt. Since respondent 


failed to accept of this lot 4,868.82 cwt., we find that complain- 


ant’s damage on the lot which should have been delivered at har- 
vest to be $10,467.96. 


The contract price of the 5,000 cwt. due to be delivered under 
the contract during the Winter months from storage, at $2.70 
per cwt., was $13,500. Complainant shipped in February a load 
consisting of 438.51 cwt., for which he received the contract price 
of $1,184. In March he shipped a load containing 430 cwt. which 
was rejected by respondent’s customer, following which respond- 
ent by telephone inquired of complainant whether he wanted 
the load back. Complainant did not want the load back and asked 
respondent to sell the potatoes, which respondent did and there- 
after remitted to complainant the sum of $426, approximately 


$1 per cwt. With respect to this load of potatoes, it is our opinion 
that the parties entered into a new contract of consignment, 
particularly since complainant accepted respondent’s remittance 


following the resale. The evidence shows that respondent refused 


to accept from the storage lot 4,131.49 cwt. However, the evi- 
dence also shows that complainant was able to sell some of the 
potatoes to Richard A. Goodrich and Carlton Stowe of Avoca, 
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New York. Actually, complainant sold a total of 5,886 cwt. to 


these buyers, which exceeds the number called for by the con- 


tract for the storage lot. The record indicated that complainant 
had grown and harvested more potatoes than the 10,000 cwt. 
called for by his contract with respondent. Of course, only the 


4,131.49 cwt, refused by respondent is chargeable to respondent 


on the basis of resales made by complainant. Based upon the re- 


sales, we find that the potatoes resold by complainant yielded 
an average of $1.69 per cwt., which we accept as the market 
value of the undelivered potatoes out of storage, in the absence 


of any other evidence of such value, The contract price of the 


4,131.49 ewt. of potatoes refused from the storage lot was 


$11,155.02. At $1.69 per cwt. the rejected or refused potatoes 
from this lot had a market value of $6,982.22. The difference 
between the market value and the contract price of these potatoes 


is $4,172.80, which represents complainant’s damage as a result of 


respondent’s breach of the contract in connection with this lot. 


Adding this figure to complainant’s damage of $10,467.96 in con- 
nection with the potatoes refused at harvest time shows respond- 
ent’s total damage to be $14,640.76. Complainant should be award- 


ed reparation in this amount, with interest. 


ORDER 





Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $14,640.76, with interest 


thereon at the rate of 6 percent per annum from April 1, 1968, 
until paid. 


Copies of this order shall be served upon the parties. 
ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF PARTIES 


(No. 12,562) 


DAVID DEL CURTO LIBERA v. CEMENT IMPORT CORP. and/or WIL- 
LIAM H. KOPKE. PACA Docket No. 2-957. Order issued June 
30, 1969. 


MISCELLANEOUS 
Cite as 28 A.D. 797 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 12,563) 


L. E. STEPHENS Co. INC. v. JOSEPH WEDNER & SON Co. PACA 


Docket No. 2-1800. Reparation of $2,339.73 with 6 percent 


interest from January 1, 1969, awarded complainant against 
respondent in order issued June 24, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,564) 


A. LEVATINO & SONS FRUIT & PRODUCE v. DEVITO BROs., INC. 


PACA Docket No. 2-1290. Reparation of $137.50 with 6 per- 


cent interest from January 1, 1969, awarded complainant 
against respondent in order issued June 3, 1969. 


(No. 12,565) 


CAITO FOODS SERVICE Co. a/t/a CAITO FOODS v. JAMES WALLACE 
ScHLUP. PACA Docket No. 2-1287. Reparation of $1,344.75 


with 6 percent interest from September 1, 1968, awarded 
complainant against respondent in order issued June 3, 1969. 


(No. 12,566) 


HYBEL’S PRODUCE COMPANY, INC. v. JAMES WALLACE SCHLUP. 
PACA Docket No. 2-1288. Reparation of $859.38 with 6 
percent interest from February 1, 1969, awarded complain- 
ant against respondent in order issued June 3, 1969. 


(No. 12,567) 


KERMIT CHAPMAN & SONS, INC. v. NAGEL PACKING COMPANY. 
PACA Docket No. 2-1291. Reparation of $1,350 with 6 per- 
cent interest from February 1, 1968, awarded complainant 
against respondent in order issued June 3, 1969. 


(No. 12,568) 


PRIDE O’TEXAS CITRUS, INC. v. VALLEY AVOCADO SALES, INC. 
PACA Docket No. 2-1289. Reparation of $1,395 with 6 per- 
cent interest from July 1, 1968, awarded complainant against 
respondent in order issued June 3, 1969. 
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(No. 12,569) 


GLENN HARVEY & SON PRODUCE Co. v. DIXIE TOMATO & PRODUCE 
Co. INc. PACA Docket No. 2-1293. Reparation of $6,309.35 
with 6 percent interest from November 1, 1968, awarded 
complainant against respondent in order issued June 4, 1969. 


(No. 12,570) 


ROBERT E. KELSOE COMPANY v. DIXIE TOMATO & PRODUCE CO. 
Inc. PACA Docket No. 2-1294. Reparation of $1,045.70 with 


6 percent interest from January 1, 1969, awarded complain- 
ant against respondent in order issued June 4, 1969. 


(No. 12,571) 





BOSGRAAF SALES COMPANY v. JAMES WALLACE SCHLUP. PACA 
Docket No. 2-1298. Reparation of $2,847.70 with 6 percent 
interest from January 1, 1969, awarded complainant against 
respondent in order issued June 16, 1969. 


(No. 12,572) 





WADE HATCHER AND D. C. HOLLAND v. SOUTHERN GARDEN, INC. 
PACA Docket No. 2-1297. Reparation of $3,027 with 6 per- 
cent interest from April 1, 1969, awarded complainant 
against respondent in order issued June 16, 1969. 


(No. 12,573) 





GEORGIA APPLE GROWERS, INC. v. PRODUCE SUPPLIERS, INC. PACA 

Docket No. 2-1306. Reparation of $632.50 with 6 percent 
interest from November 1, 1968, awarded complainant 
against respondent in order issued June 26, 1969. 


(No. 12,574) 


H. G. CULVER & Co. LTD. v. PRODUCE SUPPLIERS, INC. PACA 
Docket No. 2-1305. Reparation of $395 with 6 percent in- 
terest from March 1, 1969, awarded complainant against re- 

spondent in order issued June 26, 1969. 
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(No. 12,575) 


P AND M FRUIT COMPANY v. DON L. WOODEN. PACA Docket No. 
2-1308. Reparation of $3,807.75 with 6 percent interest from 
December 1, 1968, awarded complainant against respondent 
in order issued June 26, 1969. 


(No. 12,576) 


SKONE & CONNORS v. FRADEN’S PRODUCE, INC. PACA Docket No. 
2-1307. Reparation of $865 with 6 percent interest from 


September 1, 1968, awarded complainant against respondent 
in order issued June 26, 1969. 


(No. 12,577) 


CALIFORNIA FRUIT EXCHANGE v. SOUTHERN PRODUCE COMPANY. 
PACA Docket No. 2-1312. Reparation of $521.25 with 6 
percent interest from January 1, 1969, awarded complainant 
against respondent in order issued June 30, 1969. 


(No. 12,578) 


GEORGE T. BARNES & SON, INC. v. PINDER’S PRODUCE Co. PACA 
Docket No. 2-1318. Reparation of $2,295 with 6 percent 
interest from March 1, 1969, awarded complainant against 
respondent in order issued June 30, 1969. 


(No. 12,579) 


HEGGBLADE - MARGULEAS Co. v. PINKY DISTRIBUTORS. PACA 
Docket No. 2-1314. Reparation of $12,414.82 with 6 percent 
interest from March 1, 1969, awarded complainant against 
respondent in order issued June 30, 1969. 


(No. 12,580) 


BROWNIE BROKERAGE Co. v. LEE ROY BENNINGFIELD PRODUCE CoO. 
PACA Docket No. 2-1311. Reparation of $500 with 6 per- 
cent interest from February 1, 1969, awarded complainant 
against respondent in order issued June 30, 1969. 
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CONTRACT 
Absence of . 
Breach of, to broker . 
Failure to establish breach 
Growing and harvesting 
Mutual rescission of, not established 
No meeting of minds 


Of purchase and sale established 


CONTRACT DESTINATION 
Agreed upon 
F.o.b. sale 


CONTRACT TERM 
Advance sums .... 
Exclusive rights to sales and brokerage 
Option to cancel acceptance 
Potatoes for chipping .. 
Repayment from crop sales .... ea tcimsa tana 
PES rtacastcci hie nuimncinntaee 


Suitability subject to approval by consignee 
COUNTERCLAIM 
Untimely 
DAMAGES 
Agreed contract price ........................ Pte 759 


Breach of duties and misrepresentation by broker ..... 759 
Breach of merchantability 5 O08 
I Ausesae pede cides seca ania ekioeeacr meee .. 759 
Deficit resulting from resale at auction 

Failure to establish 

Failure to order 
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DELAY IN TRANSIT 


Voiding applicability of suitable shipping condition 
warranty ....... 


DELIVERED VALUE 


Market news reports ............... 


DISMISSAL 

No contract of sale 
DIVERSION 

Not contemplated by shipper 


FAILURE TO ACCOUNT 
Consignment proceeds 


FOIE MOCOUME PLOCOOES ........5.scccrccsccciseccscescccnsssssessss 


FAILURE TO PAY (DISCIPLINARY) 
Consignment proceeds . 
Joint account proceeds 
Publication of facts ..... 


Purchase price . 


FAILURE TO PAY PROMPTLY (DISCIPLINARY) 
Consignment proceeds 
Joint account proceeds ................... 
Publication of facts . 


Purchase price ..... 


F.0.B. SALE 
Contract price 
Destination agreed upon ... 


Suitable shipping condition . 


Suitable shipping condition warranty not applicable 
Without warranty as to grade 


INSPECTION 


At other than contract destination 
Lateness of 


Resulting in rejection by consignee 
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MERCHANTABILITY 
TN OE oe istic 
Foreign matter in frozen berries 
“Sort outs” ............ 

NOTICE 
Untimely 


ONIONS 


Advance sums 


Growing and harvesting ................ 


Proceeds from crop sales 


PAYMENT 
PROCOORE FROMA CROP GOIOW oiiiciicscsiccincincscedccsccseccsccissessesses 


Refusal of tender . 


POTATOES 
Color, for chipping .................... 
PO a he ah i al i a ta , 724, 
Growing and harvesting and out of storage 
Option to cancel acceptance .... 


NINE itiice eatin srere ns iadae 


PUBLICATION OF FACTS 
For failure to pay 
For failure to pay promptly ................... 


RECONSIDERATION 


Petition for, dismissed 


REJECTION 
Option to cancel acceptance ............ a 787 


With reasonable cause . , 724 


Without reasonable cause .o......0.....ccccceecceeceees hii 763, 779 


REOPENING 
After default, granted 
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REPEATED AND FLAGRANT VIOLATIONS 


Failure to pay 


Failure to pay promptly 


Publication of facts 


RESALE 


At auction 


Deficit . 
Net proceeds 


Prompt and proper 


STAY ORDER 
Vacated 


SUITABLE SHIPPING CONDITION 


Failure to establish breach 


Not applicable 


Tomatoes 


TIMELY OR UNTIMELY 


Untimely notice of condition 
TRANSPORTATION SERVICE AND CONDITIONS 


Delay in transit 


UNDISPUTED AMOUNT 
Order for 


WARRANTY 


Cantaloupes 


Failure to establish breach ee Siasene eitae 729, 


ID sisiicterecancincisn tatetadndcs ioc tireyecctonsntoncdcincntstedadedieenees : 


Of suitable shipping Condition ..............cssssessessssestesseneseesecesees : 


Of suitable shipping condition, not applicable .............. , 


Potatoes for chipping 
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